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by R J Jackson BA MPhil DMS MRTPI MCMI 

an Inspector appointed by the Secretary of State 

Decision date: 21st October 2019 

 

Appeal Ref: APP/Q3115/W/19/3228431 

Land at The Elms, Upper High Street, Thame OX9 2DN 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 
against a refusal to grant planning permission. 

• The appeal is made by Ms J Bowater, Rectory Homes Limited and FirstPort Retirement 
Property Services Limited against the decision of South Oxfordshire District Council. 

• The application Ref P18/S3596/FUL, dated 24 October 2018, was refused by notice 
dated 28 February 2019. 

• The development proposed is the erection of a ‘Housing with Care’ development (Use 
Class C2) and a communal residents centre; the creation of new public open space; the 
provision of new pedestrian/cycle links from Upper High Street to Elms Road and Elms 

Park; repairs and alterations to the boundary walls and entrance of Elms House; and 
associated infrastructure works and landscaping. 

 

 

Decision 

1. The appeal is dismissed. 

Procedural matters 

2. The Council refused the appeal application for five reasons. The third of these 

related to objections to the internal design where the Council was concerned 
that the proposal would not give rise to appropriate living conditions for the 

proposed occupiers. During the appeal process, the appellants submitted 

revised plans making various changes, and there was some limited publicity as 

to these changes. As these changes would only affect those living within the 
site, if permitted and completed, I accepted them as an amendment to the 

appeal proposal. Upon that acceptance the Council withdrew that third reason 

for refusal. I will therefore not discuss this matter further. 

3. The fourth and fifth reasons for refusal concerned the lack of completed 

Planning Obligations pursuant to Section 106 of the Town and Country Planning 
Act 1990 (as amended) in respect of affordable housing, infrastructure 

necessary to meet the needs of the development and for improvement works 

to the adjoining Elms Park. 

4. The appellants submitted two Planning Obligations both dated 13 September 

2019, one by unilateral undertaking providing for a financial contribution to off-
site affordable housing, and one by agreement, dealing with how the 

development would be used and other infrastructure matters including the 

works to Elms Park. The Council indicated that these Obligations overcame its 
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objections for the infrastructure necessary to meet the needs of the 

development and for the improvement works to Elms Park, but not in respect 

of affordable housing. I will discuss these matters below. 

5. It transpired that the north point on the appeal application drawings was 

incorrectly located, being around 7.4 degrees to the east of grid north. An 
amended site plan was submitted showing the correct north point which it was 

agreed could be used as reference for all other drawings. As the relationship to 

adjoining buildings was correct and nobody would be affected by the 
amendment, I accepted this drawing as an amendment to the proposal. 

6. On 9 October 2019, following the closing of the Inquiry, the Secretary of State 

issued a direction under Section 21A of the Planning and Compulsory Purchase 

Act 2004 (as amended) (the P&CA) directing the Council not to take any step in 

connection with the adoption of the emerging South Oxfordshire Local Plan 
2034. The effect of this direction is that the emerging plan is of no effect. At 

the Inquiry all parties agreed that this emerging plan was due very little 

weight, and while referred to in the evidence did not materially affect the 

decision. In light of this, I have concluded that there is no need to revert to the 
parties in respect of any implications of the Secretary of State’s direction as 

this would not affect my decision. 

7. Both main parties have also referred me to an appeal decision1 issued following 

the close of the Inquiry at Lower Shiplake elsewhere in South Oxfordshire for 

Class C2 development (the Lower Shiplake decision). I have taken that into 
account in my decision insofar as it is relevant to this appeal. 

Background and Main Issues 

8. The appeal site is an allocated site in the made Thame Neighbourhood Plan 
(the TNP). Planning permission was granted2 on 5 August 2015 for “the 

erection of 37 dwellings and creation of new public open space, provision of 

new vehicular access from Elms Road and a new pedestrian/cycle link on to 

Upper High Street with associated infrastructure works and landscaping”. It is 
agreed between the appellants and the Council that this planning permission 

has been implemented, and I saw an access to Elms Road on the southern part 

of the appeal site. The overall built forms of the approved scheme and the 
appeal proposal are very similar. 

9. Listed building consent was also approved3 on the same date for various works 

to The Elms, a Grade II listed building immediately to the north of the appeal 

site. A second listed building consent was approved4 on 28 February 2019 for 

similar works. Works were being undertaken to this building at the time of my 
site visit. 

10. On 6 August 2015 outline planning permission was granted5 for “landscaping 

and improvement works to Elms Park including the provision of new paths and 

relocation and/or replacement of the multi-use games area”. An application for 

approval of reserved matters was approved6 on 17 November 2016 pursuant to 
this outline planning permission. However, this was not implemented and this 

                                       
1 APP/Q3115/W/19/3220425 
2 Council Reference: P14/S2176/FUL 
3 Council Reference: P14/S2395/LB 
4 Council Reference: P18/S3597/LB 
5 Council Reference: P14/S2310/O 
6 Council Reference: P16/S1965/RM 
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has now lapsed. A second outline application for planning permission for similar 

works was recently submitted to the Council and, at the time of the Inquiry, 

was undetermined. 

11. There was some discussion at the Inquiry as to the nature of the proposal. The 

appellants and the Council are agreed that the proposal would fall within Class 
C2 of the Schedule to the Town and Country Planning (Use Classes) Order 

1987 (as amended) (the UCO) on the basis that it would constitute a use for 

the provision of residential accommodation and care to people in need of care 
(other than a use within class C3 (dwelling houses) but then disputed matters 

that flow from this. In order to conclude on some of the other disputed issues 

in the appeal it makes sense to deal with this matter first.  

12. In light of this the main issues are: 

• how the appeal proposal should be considered; 

• the relationship to the development plan, with specific reference to: 

o the site specific policy in the Thame Neighbourhood Plan;  

o the provision in the type and size of accommodation proposed; 

• the effect on heritage assets, in particular on the setting of The Elms as a 

listed building and on the Thame Conservation Area; 

• whether the proposal would make appropriate provision for affordable 

housing; 

• whether the proposal would make appropriate provision for infrastructure 

and other related facilities and for any necessary improvement works to 
Elms Park;  

• the weight to be given to the, agreed to be, extant planning permission on 

site; and 

• whether there are any other material considerations, including the benefits 

of the proposal, which would indicate that the proposals should be 

determined otherwise than in accordance with the terms of the 

development plan. 

Reasons 

How the appeal proposal should be considered 

13. The two main parties agreed that the use should be considered to fall within 

Class C2 of the UCO. The main difference was how the individual units for 

those living on site should be considered. The Council was of the view that they 
should be considered as dwellings ancillary to the overall use of the site as a C2 

use, but the appellants considered that they would be “C2 units”7, on the basis 

that the definition of Class C2 excludes “use within class C3 (dwelling house)” 
and through the operation of the Planning Obligation.  

14. The Planning Practice Guidance (the PPG) states8: “Not all uses of land or 

buildings fit within the use classes order. … Where land or buildings are being 

                                       
7 Mr Sitch under cross-examination 
8 Reference ID: 13-010-20140306 
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used for different uses which fall into more than one class, then the overall use 

of the land or buildings is regarded as a mixed use, which will normally be sui 

generis. The exception to this is where there is a primary overall use of the 
site, to which the other uses are ancillary. For example, in a factory with an 

office and a staff canteen, the office and staff canteen would normally be 

regarded as ancillary to the factory.” It therefore follows, in the case of the 

cited factory, the “office” and the “staff canteen” are still an “office” and a 
“staff canteen” respectively but are ancillary to the factory and are not 

classified separately under the UCO. 

15. There is no statutory definition of a dwelling in planning legislation, but the 

Courts have accepted9 that the distinctive characteristic of a dwellinghouse is 

its ability to afford to those who use it the facilities required for day-to-day 
private domestic existence. In this case each of the units has all the necessary 

said facilities, that is kitchens, washing facilities, bedrooms and living areas. 

16. The appellants also sought to show that even though each unit had all the 

facilities required for day-to-day private domestic existence that did not 

necessarily mean that each was a dwelling, setting out the counter example of 
an apart-hotel unit. However, that unit is not used on a permanent basis as the 

primary place of residence, which would be the case here, and that to my mind 

makes a material difference. 

17. It is next necessary to deal with the point made by the appellants that the UCO 

positively excludes a “use within class C3 (dwelling house)”. A use that is 
ancillary does not represent a primary use and the UCO deals with primary 

uses. Thus, each of these units/dwellings would not fall within Class C3 and the 

exclusion in the UCO does not affect my conclusions.  

18. One of the Planning Obligations deals with how the occupiers may utilise the 

site and ensures both an age restriction and a requirement for Personal Care 
but refers to each unit as a “Dwelling”. This term is specifically defined as a 

“building designed for residential occupation as extra care Dwellings”. This, 

therefore it seems to me, reinforces my conclusion rather than go against it. 

19. I have taken into account the Inspector’s conclusions in the Lower Shiplake 

decision in this regard. Here the Inspector concluded that although each unit 
had “the form, function and facilities one would associate with a dwelling” he 

concluded that the development as a whole was “more than the provision of 

individual units it is the collection of a number of units the occupation of which 
is restricted and which the occupants have access to communal facilities and 

which require occupants to have a level of care need; hence the C2 

classification”. 

20. I do not have full details of that proposal and I note the Inspector in the Lower 

Shiplake decision noted “[p]arts of the development could not be implemented 
independently, the communal facilities and extra care is an integral component 

of the development”. I acknowledge the occupancy restriction and the 

communal facilities here proposed. However, I can see nothing in the 

communal facilities here which means that those living in the units require use 
of those communal facilities or that those running the facility need to use that 

building. I note, for example, that there is no on-site office for care staff or 

those who might manage the site. The care staff could readily arrive on site, 

                                       
9 Gravesham BC v SSE and O’Brien, [1983] JPL 306 
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visit the occupants and leave with no interaction with the communal 

accommodation. It is also a separate building which mean that the facilities 

there could readily be used by those living off-site. There is no restricted 
access to the communal accommodation building and it could be readily 

accessed from what would be public open space. From the evidence in front of 

me I conclude that there are differences between the Lower Shiplake scheme 

and that in front of me. 

21. I therefore conclude that, while ancillary to the overall C2 use of the appeal 
site, each accommodation unit represents a dwelling. 

The relationship of the development plan 

22. As set out above, the appeal site is subject to a site specific policy, Policy HA4, 

in the TNP. It is not for me to go behind that policy in determining this appeal. 
This is entitled “The Elms – Allocation for no more than 45 residential 

dwellings”. The policy positively allocates the site for residential development 

and a minimum of 1.0 ha of landscaped publicly accessible open space. The 
policy indicates “the number of dwellings will be determined through a detailed 

design proposal and in any case will provide no more than 45 dwellings”10. The 

policy also indicates that “the proposals must preserve and enhance the Thame 

Conservation Area and the setting of adjacent listed buildings and structures”. 
The proposal would provide for 1.2 ha of landscaped publicly accessible open 

space. 

23. I will deal with the question of the consistency of this policy with the National 

Planning Policy Framework (the Framework) and with the effect on heritage 

assets below, but prima facie, by providing for 78 dwellings the proposal is 
contrary to the terms of Policy HA4 in that it exceeds the number of dwellings 

permitted by the policy to a significantly material extent.  

24. Policy H9 of the TNP indicates that on schemes of more than six dwellings, a 

mix of dwelling types and sizes to meet the needs of current and future 

residents in Thame will be sought. It continues that large areas of uniform type 
and size will not be acceptable. Policy H10 of the TNP also requires on schemes 

with a net gain of six or more homes, developers are required to submit a 

Thame-Specific Affordable Housing and Dwellings Mix Strategy with any 
planning application. The policy continues “[t]his Strategy must clearly set out 

identified housing needs within Thame and demonstrate how the proposed 

development addresses those needs”. 

25. There is no policy, supplementary planning or practice document that explains 

what a Thame-Specific Affordable Housing and Dwellings Mix Strategy consists 
of or how such a Strategy should be drawn up. The appellants’ approach was 

principally predicated on the need for extra care accommodation in the local 

area which I will discuss below. The Council accepted that the site was suitable 
for the use proposed. However, the Thame Town Council (the TTC) was 

concerned that the proposal would result in a concentration of both a particular 

use in an area and units of a certain size, since 63% of the units proposed 

would have two bedrooms. 

26. The proposal would be contrary to Policy H9 of the TNP in that it would 
represent a uniform type of housing, for older persons, on a site. However, any 

                                       
10 The policy then goes on to deal with the situation if fewer than 45 dwelling are provided, but this is not material 

to this appeal. 
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scheme needs to be considered in its context, and I was directed to no 

evidence that the proposal would give rise to an unacceptable concentration of 

dwellings by size, or for older persons or care accommodation in the wider 
area, either in the immediate vicinity or in Thame as a whole. If anything, the 

evidence on housing need for older persons leads to a contrary conclusion. 

Given the lack of guidance on the topic of how the Thame-Specific Affordable 

Housing and Dwellings Mix Strategy should be considered, I therefore conclude 
that the proposal would be “Thame appropriate” and thus comply with Policy 

H10 of the TNP. 

27. Policy CSH4 of the South Oxfordshire Core Strategy (the SOCS) also requires a 

mix of dwelling types and sizes to meet the needs of current and future 

households on all new residential developments. This requires at least 10% of 
market housing on sites of 10 dwellings or more should be designed to meet 

current Lifetime Homes standards, as should all ground-floor affordable 

housing properties. The policy also seeks a proportion of dwellings for those 
with additional special needs as part of the overall affordable housing 

percentage, and states that specialist accommodation for older people will be 

permitted at other suitable locations. 

28. For the same reasons as in relation to the TNP, I am satisfied that the mix of 

accommodation provided would meet the needs of current and future 
households in the area. All the dwellings would be constructed to Lifetime 

Homes standards, although there would be no affordable housing on site. I 

concur with the Council that the proposal would represent a suitable location 

for specialist accommodation for older people. 

29. For the reasons given above, the proposal would therefore be contrary to 
Policies HA4 and H9 of the TNP but would comply with Policy H10 of the TNP 

and Policy CSH4 of the SOCS. I will consider the proposal against other 

development plan policies applicable to the other main issues in the relevant 

sections of this decision below. 

The effect on heritage assets 

30. As noted above, The Elms is a Grade II listed building. It was constructed in 

the early nineteenth century and lies immediately to the north of the appeal 
site. The heritage experts agreed that it was a “villa”, being a detached house 

of this date, in its own grounds, on the fringe of a town, often with wings and 

outbuildings (here The Barn to the northwest which is listed in its own right but 
not affected by the proposed development). In this case the setting of the main 

house was made up of two substantive elements, the immediate area around 

the house up to the ha-ha11 and the parkland area beyond. The parkland area 

makes up the appeal site. 

31. Section 66(1) of the Planning (Listed Buildings and Conservation Areas) Act 
1990 (as amended) (the Listed Buildings Act) requires that when considering 

whether to grant planning permission for development which affects the setting 

of a listed building special attention shall be given to the desirability of 

preserving its setting. 

32. The site lies in the Thame Conservation Area (the TCA). The TCA covers the 
main area of the town centre extending, predominantly, on either side of the 

                                       
11 A ditch with wall on inner side below ground level, to form a delineation without interrupting the view. 
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continuous High Street, Upper High Street and Park Street through the town. 

The Thame Conservation Area Character Appraisal (the CACA) was adopted by 

the Council in 2006. In 2006 what is now the southeastern part of the TCA 
including the appeal site did not form part of the TCA. However, the CACA 

considered this area on the basis that the TCA should then be extended to 

include this area; this subsequently occurred. 

33. Section 72(1) of the Listed Buildings Act requires that special attention shall be 

paid to the desirability of preserving or enhancing the character or appearance 
of a conservation area in considering whether to grant planning permission. 

34. Paragraph 193 of the Framework indicates that when considering the impact of 

a proposed development on the significance of a designated heritage asset, 

great weight should be given to the asset’s conservation (and the more 

important the asset, the greater the weight should be). 

35. The main parties agreed that the appeal proposal would represent less than 

substantial harm to the significance of both the setting of The Elms and the 
TCA as designated heritage assets. The dispute was as to the degree of harm 

within that categorisation. The PPG states12 “within each category of harm 

(which category applies should be explicitly identified), the extent of the harm 

may vary and should be clearly articulated.” This would seem to indicate that it 
is appropriate to consider the extent of this harm within the analysis. 

36. The difference between the two parties was predominantly due to the 

consideration of the baseline. The appellants considered that this should be as 

if the extant and permitted scheme had been constructed while the Council 

took the view that this was the site in its current condition. 

37. It seems to me that unless and until a scheme has been built out that the 
baseline must be against the current condition of the site. This is because 

unless and until that development has taken place it can only be considered to 

be a potential development. I will discuss the weight to be given to the 

permitted scheme as a ‘fall-back’ later. 

38. Taking the current situation as the baseline, the proposal would significantly 
adversely affect the significance of the setting of The Elms in that it would 

introduce large and massive buildings into the parkland. The parkland, as noted 

above, is an important element of the significance of the setting of The Elms as 

a villa. Notwithstanding that the area immediately to the southwest of the 
ha-ha would be kept free from built development, the overall integrity of the 

wider parkland would be harmed. However, the remaining open areas would 

allow the remnant of the parkland to still be read as such. 

39. Set against this harm is the heritage benefit of allowing the rear elevation of 

The Elms and the remnant of the parkland to be appreciated by the public 
walking in and cycling through the open space and by those living in the 

proposed development. The rear elevation of The Elms is a well-considered 

elevation, but the building has been considerably altered, particularly on the 
western side. While it is an exemplar of a villa it cannot be considered to be of 

the highest quality of its genre, if nothing else from the extent of the changes 

since it was originally designed. Similarly, the built development would harm 
the nature of the parkland as such. I therefore can only give the heritage 

                                       
12 Reference ID: 18a-018-20190723 
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benefits of the proposed development limited weight. Overall, I consider that 

while there would be less than substantial harm to the significance of the 

setting of the Elms this harm would be towards the top of this category. 

40. Looking at the TCA the effects should be considered against the effect on the 

whole of the conservation area. As the CACA makes clear “The extensive 
grounds of The Elms and the adjoining recreation ground/playing field form a 

very important green space within the town. The grounds of The Elms, whilst 

not publicly accessible, make a strong contribution to the conservation area in 
views from the playing fields behind John Hampden School and from Elms 

Road. They also form a vital part of the setting of The Elms itself. They also 

separate Park St. and Nelson St. from the modern housing on Elms Road and 

Broadwater Avenue and so not only create an important part of the character 
of this part of the conservation area but also maintain its historic integrity as a 

one-time fringe of the town. Bringing these two areas into the conservation 

area will formally acknowledge the role they play and help focus attention on 
the historic character of the area should development around or on them ever 

be proposed”.  

41. By reducing the open area between the historic town and the more modern 

development on Elms Road and Broadwater Avenue, the proposals would 

harmfully reduce the significance of the TCA since it would remove the legibility 
of this site as an historic edge to the town. Set against this would be the 

heritage benefit of opening this area up to the public. However, this would only 

be marginal, as this area can already be readily seen from Elms Park. The 

appellants emphasised the view that the proposal would enhance the TCA due 
to the quality of the design. I do not accept this; however good the design may 

be, it would still cause harm to the legibility of the earlier town edge and would 

join up built development in Park Street to the north with the modern housing 
to the south. Because this harm should be considered in the light of the whole 

of the TCA I agree this would result in less than substantial harm to the 

significance of the TCA and this would be at the lower end of this category.  

42. While giving great weight to the conservation of these heritage assets, where a 

development proposal will lead to less than substantial harm to the significance 
of a designated heritage asset, paragraph 196 of the Framework indicates that 

this harm should be weighed against the public benefits of the proposal 

including, where appropriate, securing the optimal viable use of the heritage 
asset. I will do that in the planning balance below. 

43. By causing harm to the setting of The Elms and thus its significance and to the 

TCA the Council indicates that it considers that the proposal would be contrary 

to various policies of the development plan. Policy CSEN1 of the SOCS deals 

with landscape and requires that the district’s key features will be protected 
against inappropriate development and where possible enhanced. Due to the 

amount of built development in this open area the proposal would be contrary 

to this policy. 

44. The harm to heritage assets means that the proposal would be contrary to 

Policies CSEN3 and CSQ3 of the SOCS which require, respectively, that 
designated heritage assets will be conserved and enhanced for their historic 

significance and their important contribution to local distinctiveness, character 

and sense of place, and should respond positively to and respect the character 
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of the site and its surroundings, particularly the historic significance and 

heritage values of the historic environment. 

45. Similarly, the proposal would be contrary to Policies G2, C9, D1, CON5 and 

CON7 of the South Oxfordshire Local Plan 2011 (the SOLP) which require that 

settlements and environmental resources are protected from adverse 
developments, state that development which would cause the loss of landscape 

features will not be permitted, protect and reinforce local distinctiveness, state 

that development which will adversely affect the setting of a listed building will 
be refused, and that planning permission will not be granted for development 

which would harm the character or appearance of a conservation area. 

46. In light of my conclusions on the effects on heritage assets the proposal would 

also be contrary to Policy HA4 of the TNP in that it would not preserve and 

enhance the TCA and the setting of the adjacent listed building. It would also 
be contrary to Policies ESDQ16 and ESDQ20 of the TNP which require 

development proposals to maintain or enhance the strengths of the specific 

character of the site, and that listed buildings and their settings and 

conservation areas and their settings should be conserved and enhanced. 

47. In all cases I will consider whether these policies are consistent with the 

Framework below. 

Affordable housing 

48. Policy CSH3 of the SOCS states that 40% affordable housing will be sought on 

all sites where there is a net gain of three or more dwellings subject to 
viability. The policy sets out the tenure mix, how “part unit” figures will be 

dealt with, and states that with the exception of part units, affordable housing 

should be provided on-site and mixed with the market housing and designed to 
certain standards. 

49. The appellants also referred to Policy CSH4 which I have set out above. The 

supporting text to this policy includes a section on specialist accommodation for 

older people. The two paragraphs13 that make up this section set out the 

Council’s preference for extra care housing or schemes with extra care 
provision, and that, where appropriate, specialist accommodation for the 

elderly should be provided on a mixed-tenure basis. The second to these 

paragraphs continues “where any scheme providing specialist accommodation 

for the elderly (with or without care) includes an affordable housing 
component, this can count towards the overall 40% affordable housing 

requirement if part of a wider development”. This scheme would not be mixed 

tenure. 

50. Policy H8 of the TNP also indicates that where there is a net gain of three or 

more dwellings affordable housing should be provided in accordance with Policy 
CSH3 of the SOCS. Policy H8 also indicates that affordable homes should be 

well integrated with market housing and meet the specific needs identified for 

Thame. 

51. The appellants were of the view that the proposal did not justify the provision 

of affordable housing either on-site or through a financial contribution. This was 
on the basis that the proposals did not include dwellings (I have dealt with this 

argument above) and, separately, it would be contrary to the provisions of 

                                       
13 Paragraphs 7.41. and 7.42.. 
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paragraph 64 of the Framework. The Planning Obligation for a financial 

contribution for affordable housing was submitted, predominantly, to off-set 

the non-provision of affordable housing from the permitted scheme for the 
planning balance. This would only provide a financial contribution that would 

represent 40% of the 37 dwellings in the permitted scheme (the equivalent of 

14.8 dwellings); 40% of 78 dwellings in the appeal proposal would be 31.2 

dwellings. 

52. The appellants consider that it is clear from the way that the policy was 
operated in the past that the intention when the policy was originally adopted 

that Class C2 accommodation was not to provide affordable housing. However, 

it seems to me that whether or not the original intention was for this to occur 

the policy should be given its objective meaning. Both policies (CSH3 in the 
SOCS and H8 of the TNP) clearly state that when there is a net gain of three or 

more dwellings affordable housing will be sought. For the reasons given above, 

I have concluded that dwellings would be delivered and therefore as a matter 
of interpretation affordable housing should be sought. 

53. I appreciate that the Inspector in the Lower Shiplake decision came to a 

different conclusion. This was partially based on the proposition that the 40% 

figure in the Local Plan was based on a consideration of the viability of 

conventional housing and that there had been no analysis at the plan making 
stage as to whether that percentage figure was appropriate for different 

provision models, such as extra care. However, the appellants made no case 

based on viability, which would have been the simple answer to this 

proposition, and I must therefore conclude that they do not consider that this is 
the correct approach. 

54. Paragraph 64 of the Framework states that for major development involving 

the provision of housing, at least 10% of the homes are to be available for 

affordable housing ownership, unless this would exceed the level of affordable 

housing required in the area (it would not), or significantly prejudice the ability 
to meet the identified affordable housing needs of specific groups. Exemptions 

to this 10% requirement are made for four categories of proposed development 

including specialist accommodation for a group of people with specific needs 
(such as purpose-built accommodation for the elderly or students). 

55. To deal firstly with the argument relating to the supporting text to Policy CSH4 

it seems to me that this is to make clear that older persons affordable housing 

can count towards an overall provision rather than a proportion of the elderly 

persons housing having to be affordable. In other words, on a scheme with a 
mixture of older persons and ‘conventional’ housing, if the older persons 

housing was all affordable then this would count towards the total provision of 

affordable housing on the site, rather than the older persons and conventional 
housing having to be considered separately. There is nothing inconsistent with 

this and my interpretation of Policy CSH3. 

56. Turning to paragraph 64 of the Framework, it appears that the exceptions to 

the 10% affordable home ownership need to be explicitly stated must mean 

that each of the four exceptions could otherwise form part of the affordable 
housing requirement. While the proposal has been designed as an extra care 

scheme, none of the internal design features are so specialist so as to mean 

that they meet the specific needs of the older person population rather than 

that of the wider population. The restrictions on the nature of the use in the 
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Planning Obligation do not affect this. Furthermore, this text also makes clear 

that in a scheme consisting only of specialist accommodation affordable 

housing there is not requirement for 10% of this to be for affordable home 
ownership. 

57. While it would be appropriate to take the Planning Obligation into account on 

the basis that it would meet the three tests set out in Regulation 122 of the 

Community Infrastructure Levy Regulations 2010 (as amended) (the CIL 

Regulations) and paragraph 56 of the Framework, this would not provide the 
full quantum of affordable housing required to make the scheme policy 

compliant. 

58. Furthermore, there was no evidence, for example from a Registered Provider, 

to say that the proper proportion of older persons affordable housing could not 

be managed on site. This means that the criticism of the proposal by the TTC 
that it would not provide a mixed tenure scheme contrary to the ethos of the 

TNP and Policy H9 of that plan was appropriate and should be given substantial 

weight. Paragraph 62 of the Framework makes it clear that an off-site financial 

contribution in lieu of on-site provision should not be utilised unless it is 
robustly justified and I consider that has not been done here. 

59. Overall, the failure to provide the proper contribution to affordable housing and 

not robustly justify a financial contribution instead of on-site provision means 

that the proposal would be contrary to Policy CSH3 of the SOCS and Policy H8 

of the TNP. It would also be contrary to paragraphs 62 and 64 of the 
Framework. Taken together, this harm should be given very substantial weight. 

Infrastructure and other works 

60. The Council has adopted a Community Infrastructure Levy (CIL) Charging 
Schedule. This schedule sets a nil CIL rate for “Residential – retirement housing 

including extra care incorporating independent living (C3)”. Policy CSI1 of the 

SOCS states that new development must be served and supported by 

appropriate on- and off-site infrastructure and services, and Policy D10 of the 
SOLP requires developments to make adequate provision for management of 

waste within new developments. Policy CLW4 of the TNP states that financial 

contributions will be required from developers of new housing sites to fund 
additional healthcare services. 

61. As well as restrictions on the occupation of the proposal the Planning Obligation 

makes provision for contributions towards increasing primary medical care 

capacity, recycling/refuse collection, street naming, public art, bus stop and 

public transport, and for the provision of a travel plan. It also makes provision 
for the delivery, management and maintenance of the open space on site and 

for a contribution towards improvements to the Elms Park recreation area, and 

for a monitoring fee. 

62. For each of these contributions and other matters I am satisfied that they 

would meet the three tests set out in Regulation 122 of the CIL Regulations 
and paragraph 56 of the Framework and would therefore comply with Policy 

CSI1 of the SOCS, Policy D10 of the SOLP and Policy CLW4 of the TNP as set 

out above. 
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The extant planning permission 

63. To judge the materiality of a fall-back position it is necessary to consider firstly, 

the nature and content of the alternative uses or operations so that a proper 

comparison can be made. Secondly, is a consideration of the likelihood of the 

alternative use of operations being carried out. Finally, it is necessary to 
consider, if there is a greater than a theoretical possibility that the 

development might take place, the weight that should be placed on that 

possibility. 

64. In this case the alternative scheme is straightforward to identify; it is the 

permitted scheme which the appellants emphasised, in the event of this appeal 
being dismissed, it was their intention to build out. 

65. In support of the application the then applicants submitted a Marketing 

Overview Report which indicated that the permitted scheme was “commercially 

unattractive”. The Statement of Common Ground indicated that it “remains a 

deliverable scheme”. As a result of my questioning the appellants withdrew the 
Marketing Overview Report and submitted a Statutory Declaration from the 

directors of one of the appellant companies which indicated “the site, with the 

existing planning permission, remains viable … to develop and [the company] 

will do so”. It continues that this appellant company “is fully committed to 
building the extant scheme if the C2 Appeal is dismissed”. 

66. In light of this, and in the absence of any contrary evidence, I consider that 

there is a greater than theoretical possibility that this permitted scheme would 

be constructed in the event that this appeal is dismissed. I give this substantial 

weight. 

67. If completed the built form of the proposal would be very similar to the 
permitted scheme. The effects of the built form of the two proposals on the 

setting of The Elms and thus its significance and on the character and 

appearance of the TCA would thus be very similar. The appellants accepted 

that there would be greater activity on site through the increased resident 
population and by those employed at the site. However, in my view this change 

would only be very limited, particularly as part of the site would become 

publicly accessible open space which would attract visitors whether used for the 
permitted or appeal scheme. Consequently, any additional harm would be very 

limited. 

Other material considerations 

Development Plan Consistency with the Framework 

68. The appellants argued that the development plan was out-of-date. Principally 

this was due to the view that the development plan does not provide for the 

objectively assessed needs for housing in the area and that various policies 

were not consistent with the Framework. This led to the contention that the so 
called ‘tilted balance’ set out in paragraph 11 d) of the Framework should apply 

on the basis that the policies most important for determining the application 

are out-of-date given, on the appellants’ view, that the public benefits of the 

proposal outweigh the heritage harms. 

69. Paragraph 213 of the Framework makes clear that existing policies should not 
be considered out-of-date simply because they were adopted or made prior to 

the publication of the Framework in February 2019. Due weight should be 
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given to these policies according to the degree of consistency with the 

Framework (the closer the policies in the plan to the policies in the Framework, 

the greater the weight that may be given). 

70. I have set out above a number of development plan policies which are material 

to the determination of this appeal. These, it seems to me, are the most 
important for determining this appeal. It is next necessary to examine each of 

them in relation to the Framework to determine consistency and whether they 

are out-of-date. I will do this in the order that they appear in this decision, 
where I have found that the proposal would be contrary to its terms. Where I 

have found the proposal accords with a policy such an exercise is unnecessary. 

71. However, it is first appropriate to look at the more general contention that by 

not setting out to deliver the objectively assessed housing need for the area 

the development plan should be considered out-of-date with the implication 
that the individual policies are also to be considered out-of-date. Given the 

location of the appeal site this is not a case where there is a general 

presumption against the proposal in the development plan that may or may not 

be affected by housing need or supply. Consequently, the policies relating to 
housing need and supply are not the most important for determining the 

application. 

72. In any event, notwithstanding the overall context of when the plan was 

prepared it still may well be that the plan or an individual policy remains 

effective in delivering its original objectives. If that is the case then that plan or 
policy may still be up-to-date provided it is consistent with the Framework. It is 

therefore necessary to look at each policy in turn rather than an overall 

approach. 

73. Policy HA4 of the TNP was agreed as being broadly consistent with the 

Framework subject to it being read with the supporting text which requires that 
the precise number of dwellings is determined through a detailed design 

proposal to enable full consideration of the heritage issues, public benefits and 

other material planning matters. Given that the plan should be read as a whole 
including the supporting text, I concur with this analysis. 

74. I consider that Policy CSH4 of the SOCS remains broadly consistent with the 

Framework as the Framework confirms in paragraph 61 that the size, type and 

tenure of housing needed for different groups in the community should be 

assessed and reflected in planning policies.  

75. Policy CSEN3 of the SOCS deals with historic environment. The appellants’ 

criticism, which also applies to Policies CON5 and CON7 of the SOLP, is that the 
policy does not include some sort of balancing mechanism equivalent to that 

set out, in this case where less than substantial harm is caused, in paragraph 

196 of the Framework. 

76. It seems to me that the Framework differentiates between the positive strategy 

(and I would emphasise the word “strategy”) for the conservation and 
enjoyment of the historic environment in plans, set out in paragraphs 20 and 

185, and those parts that deal with considering potential impacts on heritage 

assets in paragraphs 189 to 202. In my view the three policies are strategic 
policies which, in overall intent, are consistent with the Framework. That 

Policies CON5 and CON7 of the SOLP are written in negative terms rather than 

positive as required by paragraphs 15 and 16 of the Framework, does not 
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change their intent. Notwithstanding that Policy ESDQ20 of the TNP relates to a 

neighbourhood plan, there is nothing which means that this cannot also be 

considered a strategic policy which would then be consistent with the 
Framework for the same reason. 

77. However, this does not mean that the balancing exercise should not be 

undertaken; it is just that these plans do not include this element within them 

and to that extent these plans are inconsistent with the Framework rather than 

the identified policies being inconsistent. I note that paragraph 11 d) of the 
Framework refers to “policies” not the development plan and that is different 

from paragraph 11 c). Furthermore, just because there is an omission in part of 

the development plan does not mean that the most important policies taken as 

a whole are out-of-date. 

78. The main parties agreed that Policy CSQ3 of the SOCS dealing with design and 
Policies G2, C9 and D1 of the SOLP dealing with the protection and 

enhancement of the environment, landscape features and good design and 

local distinctiveness, along with Policy ESDQ16 of the TNP dealing with how 

development relates to its site and surroundings, are consistent with the 
Framework and I have no reason to disagree. 

79. Looked at as a whole, notwithstanding the omission in the development plan 

relating to the balancing of heritage harm with public benefits, I consider the 

most important policies of the development plan remain up-to-date and the 

normal balance should apply. 

Public benefits 

80. The heritage benefits I have outlined above form part of the public benefits of 

the proposal.  

81. The appellants emphasised the public benefit of the provision of C2 

accommodation. This was supported by uncontested evidence that the area of 
population growth in South Oxfordshire in the next few years was where the 

household headship was of 65 years of age and over. This need was seen as 

particularly acute for those seeking to purchase supported accommodation, 
since provision in recent years had been predominantly in the rental sector. I 

give this benefit very significant weight. 

82. However, this also has to be considered in the context of the site specific 

policy. This requires, through the operation of Policy H8 of the TNP and Policy 

CSH3 of the SOCS, on-site affordable housing which would be missing from the 
appeal scheme. I have given the harm caused by the lack of on-site affordable 

housing very substantial weight. 

83. It was for this reason that the appellants submitted the Planning Obligation to 

deliver a financial contribution towards off-site affordable housing. I do not 

consider that in this context such an obligation would relate to the development 
being permitted since it relates to something being “lost” from another scheme. 

It therefore would not comply with Regulation 122 of the CIL Regulations or 

paragraph 56 of the Framework. Consequently, I will not take it into account 

and can give it no weight. This means that the very substantial weight I have 
given to the harm from the failure to deliver affordable housing does not 

change. 

Page 66

https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate


Appeal Decision APP/Q3115/W/19/3228431 
 

 
https://www.gov.uk/planning-inspectorate                          15 

84. The delivery, management and maintenance of the public open space, including 

management of trees, is a public benefit as is the contribution to the 

improvements to the Elms Park recreation ground. In light of the policy 
presumption relating to these improvement works and the previous planning 

permission I consider that it is likely that these off-site works will proceed and 

can be taken into account. However, these works are required to make the 

scheme policy compliant and I therefore consider them to be of only limited 
positive weight in the final balance. 

85. As part of the appeal scheme the proposal would deliver cross-scheme cycling 

and pedestrian links between Elms Road, Upper High Street and the Elms Park 

recreation ground. These links are set out in the supporting text to Policy HA4 

of the TNP and are therefore required to make the scheme policy compliant. I 
therefore consider them to be a neutral consideration.  

86. During construction and in operation the proposed development would provide 

employment. The use of the proposal would add to economic activity in the 

area. I give the construction employment limited positive weight as this would 

be temporary in duration. I give the permanent employment moderate positive 
weight as this only involves a limited number of jobs, but I give the additional 

economic activity significant positive weight. 

87. The appellants consider that the reduction in traffic generation, when compared 

with the permitted scheme, should be seen as a benefit. I disagree on the basis 

that the two are separate schemes with their own separate planning balances 
and each scheme needs to be considered on its individual merits. As the 

proposal would satisfy the relevant highway policies, including the provision of 

a Travel Plan, I consider that this would be a neutral consideration. This matter 
is, however, part of the consideration of the fall-back. 

88. The appellants have referred to the ecological enhancements through bird and 

bat boxes and woodland belt strengthening. These are required to make the 

scheme policy compliant and I give them limited positive weight. 

89. As the scheme is for older people to buy it is highly likely that they would be 

existing homeowners seeking to downsize. The appellants therefore consider 

that by releasing family housing to others that this would be a significant 
benefit. I agree with this.  

90. Finally, the appellants consider that the proposal would result in a number of 

likely health and well-being benefits since the care packages would ensure that 

the residents would be looked after, allowing them to stay at home for longer 

than if they were in conventional housing and thus less likely to rely on the 
NHS. This will principally be a private benefit to the individuals and would be of 

little public benefit and thus should be given limited positive planning weight.  

Other matters 

91. The TTC raised concerns about surface water flooding on the basis that the 

Environment Agency has recently updated its relevant maps and the proposal 

was not assessed against this. The appellants advised that any minor 

differences between the current and previous versions were down to 
presentational differences between the two base maps rather than any other 

fundamental changes to the data. In light of this the assessment of surface 

water flood risk does not change and I am satisfied, subject to appropriate 
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planning conditions, that this would not be an impediment to the granting of 

permission. 

Planning Balance 

92. The starting point for determination is section 38(6) of the P&CA. This requires 

the determination to be in accordance with the development plan unless other 

material considerations indicate otherwise. 

93. Taken as a whole the proposal would be contrary to the development plan in 

that it would materially exceed the maximum number of dwellings set out in 
the site specific policy in the TNP. It would cause harm to the setting of The 

Elms and to the TCA, which are both designated heritage assets, contrary to 

the relevant policies in the SOLP, the SOCS and TNP; special attention and 

great weight should be given to these harms. It would also fail to provide 
affordable housing, in particular on-site, to deliver a mixed community, in line 

with the policies of the SOCS, the TNP and the Framework. While there would 

be compliance with other policies, I consider that these are the most important 
policies for the determination of this appeal. These policies are all up-to-date. 

94. As explored above, the proposal would result in less than substantial harm to, 

and thus the significance of, both the setting of The Elms and to the TCA. 

These should be balanced in line with paragraph 196 of the Framework with the 

public benefits of the proposed development. In this regard I consider that the 
public benefits identified above would balance those heritage harms. This is in 

line with Policy HA4 of the TNP which allows for a balance to be undertaken as 

to the overall planning conclusion, but this would not mean that there was 

compliance with that policy overall due to the number of dwellings being 
proposed. 

95. By failing to provide affordable housing on the appeal site, the proposal would 

result in very substantial harm. The need for owner occupied elderly persons 

extra care accommodation in the area does not outweigh this harm.  

96. I have given substantial weight to the fall-back position as a material 

consideration in this appeal, but this does not change my final conclusion. The 
heritage effects would be very similar to the appeal proposal, and the increase 

in the number of dwellings and other benefits associated with the appeal 

proposal but not the permitted scheme, would not outweigh the harm from the 

non-provision of affordable housing on site and the overall non-compliance with 
the site specific policy in the TNP. 

Conclusion 

97. For the reasons given above, and taking into account all other matters raised, I 

conclude the appeal should be dismissed. 

R J Jackson 

INSPECTOR 
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APPEARANCES 

 

FOR THE LOCAL PLANNING AUTHORITY: 

Mr Robin Green Counsel,  
Instructed by the Solicitor to the Council 

He called  

Dr Valerie Scott MA PhD Director and Head of Conservation, BEAMS 
Mr Simon Chambers 

BSc (Hons) MA MRTPI  

Director, LPC (Trull) Ltd 

 
Ms Tracy Smith MRTPI, Principal Appeals Officer, South Oxfordshire District 

Council, also took part in the round-table sessions on planning conditions 

and the planning obligations. 

 
FOR THE APPELLANTS: 

Mr Christopher Boyle Queen’s Counsel, 

Instructed by Mr Mark Sitch, Barton Willmore LLP 

He called  
Dr Chris Miele BA (Hons) 

MA PhD MRTPI IHBC 

Senior Partner, Montagu Evans 

Mr James Donagh 
BA (Hons) MCD MIED 

Director, Barton Willmore LLP 

Mr Mark Sitch 

BSc (Hons) DipTP 

MRTPI 

Senior Partner, Barton Willmore LLP 

 

Ms Jolande Bowater MRTPI, and Mr David Ullathorne, both Directors of 

Rectory Homes Limited, also took part in the round-table sessions on 
planning conditions and the planning obligations. 

 

 

INTERESTED PERSONS: 

Mr Graeme Markland Thame Neighbourhood Plan Continuity Officer 
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INQUIRY DOCUMENTS 

 

ID1 Appellants’ written response to Inspector’s Pre-Inquiry note  

ID2 Appellants’ Note on Extra-Care Housing 

ID3 Updated Core Document List 

ID4 Additional Core Documents: 

B48 Consultation response – Oxfordshire Clinical Commissioning 

Group 

E8 Email chain between Appellants and Oxfordshire Clinical 

Commissioning Group 

M8 Opinion from Richard Phillips QC dated 1 November 2016 

M9 Opinion from Morag Ellis QC dated 13 June 2017 

M10 Opinion from Jeremy Cahill QC dated 20 December 2017 

M11 Opinion from Jeremy Cahill QC dated 27 June 2018 

M12 Opinion from Robin Green, of Counsel, dated 21 August 2018 

ID5 Appeal decision APP/D4635/W/16/3150728 – Tettenhall College, 

Wood Road, Wolverhampton 

ID6 RTPI Good Practice Note 8: Extra Care Housing 

ID7 Housing Learning & Improvement Network – Viewpoint No 20 – 

Planning Use Classes and Extra Care Housing 

ID8 Opening Statement on behalf of South Oxfordshire District Council 

ID9 Letter handed in by Mr R Clanfield 

ID10 Email Note and drawing showing Environment Agency Surface Water 

Flood Risk Assessment Maps 

ID11 Note on north point discrepancy and revised Site Plan drawing 

P.504.110 Rev D 

ID12 Council’s written response to Inspector’s Pre-Inquiry note 

ID13 Appeal decision APP/X5210/W/18/3198746 – Gondar Gardens 

Reservoir, Gondar Gardens, London 

ID14 Email dated 11 July 2019 on behalf of Appellants to Council relating 

to marketing evidence 

ID15 Statutory Declaration of S P Vickers and D Ullathorne dated 

25 September 2019 

ID16 High Court Judgement: Leelamb Homes Limited v SoSCLG & Maldon 

District Council [2009] EWHC 1926 (Admin) 

ID17 Compliance Statement pursuant to Regulation 122 of the Community 

Infrastructure Levy Regulations 2010 (as amended) submitted by the 

Council along with associated appendices 

ID18 First draft Planning Conditions in event appeal is allowed 
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ID19 Final draft Planning Conditions in event appeal is allowed together 

with schedule of drawings 

ID20 Letter on behalf of Appellants confirming agreement to 

pre-commencement conditions. 

ID21 Updated Statement of Common Ground dated 23 September 2019 

(Core Document E3) 

ID22 Closing Submissions on behalf of South Oxfordshire District Council 

ID23 Court of Appeal Judgement: The Queen on application of Cherkley 

Campaign Limited v Mole Valley District Council & Longshot Cherkley 

Court Limited [2014] EWCA 567 

ID24 Supreme Court Judgement: Tesco Stores Ltd v Dundee City Council 

[2012] UKSC 13 

ID25 Supreme Court Judgement: R (N) v Lewisham London Borough 

Council [2014] UKSC 62 

ID26 High Court Judgement: Phides Estates (Overseas) Limited v SoSCLG, 

Shepway District Council & David Plumstead [2015] EWHC 827 

(Admin) 

ID27 High Court Judgement – M J Harris & Another v Berkeley (Strategic 

Land) Ltd & Another [2014] EWHC 3355 (Ch) 

ID28 Court of Appeal Judgement – Moore v SoSE & New Forest District 

Council [1998] 77 P & CR 114 

ID29 High Court Judgement: JJ Gallagher Ltd & Others v Cherwell District 

Council & Others [2016] EWHC 290 (Admin) 

ID30 High Court Judgement: Gravesham Borough Council v SoSE & 

Another [1983] P & CR 142 

ID31 High Court Judgement: Cherwell District Council v SoSCLG & 

Gladman Developments Limited [2016] EWHC 2925 (Admin) 

ID32 High Court Judgement: Barchester Healthcare Limited v SoSCLG 

[2010] EWHC 2784 (Admin) 

ID33 High Court Judgement: Peel Investments (North) Limited v SoSHCLG 

& Salford City Council [2019] EWHC 2143 (Admin) 

ID34 Closing Submissions on behalf of the Appellants 
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UPDATED AGREED STATEMENT OF COMMON GROUND – 23R D SEPTEMBER 2019 

 

 

Appeal Reference:    APP/Q3115/W/19/3228431 

 

 

LPA Reference:    P18/S3596/FUL 

 

 

Appellant:     Rectory  Homes L imited and FirstPort Retirement Property  

Serv ices L imited 

 

 

Local Planning Authority:   South Oxfordshire Distr ict Council 

 

 

Start Date of Inquiry:  Tuesday 24th September 2019 (sitting for 4 days) 

 

 

Site Address:   Land at The Elms, Upper High Street, Thame, OX9 2DN  

 

 

Description of Development: 

 

“The erection of a ‘Housing with Care’ development (Use Class C2) and a communal residents 

centre; the creation of new public open space; the prov ision of new pedestr ian/cycle links from 

Upper High Street to Elms Road and Elms Park; repairs and alterations to the boundary walls and 

entrance of Elms House; and associated infrastructure works and landscaping”. 

 

Appendix 2
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  Introduction 

30199/A5/P1/JS/MXS/sw Page 1 Augus t 2019 

1.0 INTRODUCTION 

1.1 This Statement of Common Ground sets out those matters on which South Oxfordshire 

Distr ict Council (‘SODC’) and the Appellant have common ground and identifies those 

areas where disagreement lies. This Statement has been updated since the 1st July  2019 

version prepared to inform the Case Management Conference (‘CMM’) (as part of the 

accelerated process as set out in the Inquir ies Rev iew recommendations) and the parties 

have continued to discuss those matters not agreed.  A copy of the Case Management 

Conference Summary note is available to v iew on the Council ’s website. 

  Background to the Appeal 

1.2 The Appeal Site is allocated in Policies H1 and HA4 of the made Thame Neighbourhood 

Plan (‘TNP’) for residential development and a minimum of 1 hectare of landscaped 

publicly  accessible open space.  

1.3 Policy  HA4 states that:  “the number of dwellings will be determined through a detailed 

design proposal and in any case, will prov ide no more than 45 dwellings.  If fewer than 

45 dwellings are prov ided, the balance of Thame’s housing requirement will be prov ided 

in accordance with Policy  H3”. 

 

1.4 Full planning permission was granted on 5th August 2015 for the erection of 37 Class C3 

dwellings (including affordable), new public open space, prov ision of new vehicle access 

from Elms Road and a new pedestr ian / cycle link  on to Upper High Street (LPA Reference: 

P14/S2176/FUL). This planning permission was implemented in 2018 by the construction 

of the vehicular access on the southern boundary .  The lawful implementation of this full 

permission was confirmed by the Council by  email dated 23rd Apr il 2018. Section 106 

contr ibutions were paid to SODC and Oxfordshire County  Council (“OCC”) in relation to 

the commencement of development.  

1.5 In July  2016 the Appellants submitted a planning application for 87 Class C2 extra care 

dwellings (LPA Reference: P16/S2407/FUL), which was withdrawn in November 2016. A 

subsequent planning application for 85 Class C2 extra care units was then submitted in 

March 2017 (LPA Reference: P17/S1069/FUL), however this was refused planning 

permission by delegated powers on 16th February  2018.  

1.6 A new full planning application for the erection of a “Housing with Care” development 

and a communal residents centre (the ‘Appeal Scheme’) was submitted to SODC on 24th 

October 2018 and validated on 6th November 2018. The application was accompanied by 

a comprehensive suite of technical reports in accordance with the SODC’s planning 
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application validation requirements. Details of the documents submitted as part of the 

application are contained in Section 2. 

1.7 The planning application was subject to negotiation and rev ised plans were submitted on 

25th January 2019 and 8th February  2019. 

 

1.8 However, the Appeal Scheme was refused under delegated powers on 28th February  2019 

for the following reasons: 

1. The scale, siting and design of the proposed development would have a harmful 

impact on the setting of The Elms listed building and the appearance and 

character of this unique open space within the Thame Conservation Area. 

Therefore, the proposal is contrary  to policies CSEN1, CSEN3 and CSQ3 of the 

adopted South Oxfordshire Core Strategy, Policies G2, C9, D1, CON5 and CON7 of 

the adopted South Oxfordshire Local Plan 2011 and Policies HA4 and ESDQ16 and 

ESQD20 of the Thame Neighbourhood Plan. 

2. The proposal for 78 open market extra care dwellings would comprise a large area 

of uniform type and size and the proposal does not include a Thame specific 

affordable housing and dwellings mix strategy and fails to prov ide onsite 

affordable housing. Therefore, the proposal is contrary  to Policies CSH3 and CSH4 

of the adopted South Oxfordshire Core Strategy and Policies H8, H9 and H10 of 

the Thame Neighbourhood Plan. 

3. The proposed development fails to prov ide a good standard of amenity  for future 

occupants of the extra care units in conflict with Policies D1, D3 and D4 of the 

adopted South Oxfordshire Local Plan 2011 and Section 12 of the NPPF. 

4. In the absence of a completed S106 Agreement the application fails to secure 

affordable housing and infrastructure necessary  to meet the needs of the 

development, contrary  to policy  CSI1 of the South Oxfordshire Core Strategy. 

5. In the absence of a completed S106 Agreement the application fails to make 

prov ision for the implementation of improvement works to Elms Park  contrary  to 

Policy  HA4 of the Thame Neighbourhood Plan. 

1.9 Hav ing regard to paragraph 8 of the Case Management Conference Summary note, SODC 

and the Appellants have been discussing reason for refusal 3 further and an updated 

position is prov ided at paragraphs 6.37 to 6.39 below in relation to this reason being 

withdrawn.   
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1.10 It is agreed, subject to the completion of a Section 106 Agreement, the infrastructure 

necessary  to meet the needs of the development, including improvement works to Elms 

Park  as referred to in the fourth reason for refusal and the entirety  of the fifth reason for 

refusal can be addressed.  There are on-going discussions as to whether all the 

obligations being sought meet the tests set out in Framework/CIL Regulations 122, and 

the outcome of these discussions will be reflected in the Section 106 Agreement prov ided 

to the Inspector for their  consideration.    
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2.0 APPEAL SUBMISSION 

2.1 The proposed development comprises a full application for the erection of a “Housing 

with Care development (Class C2) and a communal residents centre, the creation of new 

public open space, the prov ision of new pedestr ian/cycle links from Upper High Street to 

Elms Road and Elms Park , repairs and alterations to the boundary walls and entrance of 

Elms House, and associated infrastructure works and landscaping”. 

2.2 The following schedule identifies the documents and plans submitted as part of the 

planning application, which form the basis of the refusal.  Please see paragraphs 2.3 to 

2.6 below. 

 

REF 
 

DOCUMENT NAME DATE REVISION  

A1. 
 
 

Planning Application Form and 
Ownership Certificates 

24th October 2018  

A2.  
 

Cover ing Letter 24th October 2018  

A3. 
 

Planning Statement October 2018  

A4. 
 

Design and Access Statement  October 2018  

A5. 
 

Housing with Care in Thame October 2018  

A6.  
 

Marketing Overv iew Report October 2018  

A7.  
 

Her itage Statement September 2018  

A8.  
 

Transport Assessment 3rd October 2018  

A9.  Travel Plan 21st September 
2018 
 

 

A10.  
 
 

Flood Risk  Assessment and Surface 
Water Drainage Strategy 

3rd October 2018  

A11.  Ecology and Protected Species 
Appraisal 
 

6th August 2018  

A12.  Tree Survey and Proposed Tree 
Retention and Removal Assessment 
 

October 2018  

A13.  Archaeological Desk-based 
Assessment 
 

August 2013  

A14.  Archaeology Evaluation Report 
 

October 2014  

A15.  Archaeology Excavation Report 
 

March 2018  

A16.  Ground Investigation Report 
 

17th July  2013  
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A17. Landscape Strategy October 2018 1.1 
 

A18. Illustrative Landscape Masterplan 
 

October 2018 - 

A19. Landscape Management Plan 
 

October 2018  

A20. Hardworks Plan 1 of 4 (Drawing No. 
6520_201) 
 

September 2018 A 

A21. Hardworks Plan 2 of 4 (Drawing No. 
6520_202) 
 

September 2018 A 

    
A23. Hardworks Plan 4 of 4 (Drawing No. 

6520_204) 
 

September 2018 A 

A24. Softworks Plan 1 of 4 (Drawing No. 
6520_301) 
 

September 2018 A 

A25. Softworks Plan 2 of 4 (Drawing No. 
6520_302) 
 

September 2018 A 

A27. Softworks Plan 4 of 4 (Drawing No. 
6520_304) 
 

September 2018 A 

A29. Site Location Plan (Drawing No. 
P.504.001) 
 

1st June 2018 * 

A30. Existing Site Plan (Drawing No. 
P.504.010) 
 

1st June 2018 - 

A33. Foot/Cycle Path Plans and Elevations 
(Drawing No. P.504.118) 
 

1st June 2018 - 

B1. Proposed Site Plan (Drawing No. 
P.504.110) 
 

1st June 2018 B 

B2. Park land Management Plan 
(P.504.111) 
 

1st June 2018 A 

B3. Parkside Flats Proposed Floor Plans 
(Drawing No. P.504.172) 
 

- A 

B4. Parkside Flats Proposed Elevations 1 
of 2 (Drawing No. P.504.173) 
 

- A 

B5. Parkside Flats Proposed Elevations 2 
of 2 (Drawing No. P.504.174) 
 

- A 

B7. North Terrace Group (Drawing No. 
P.504.177) 
 

- A 

B8. South Terrace Group (Drawing No. 
P.504.178) 
 

- A 

B11.  Crescent Elevations (Drawing No. 
P.504.176) 

- A 

Page 77



  Appeal  Submission 

30199/A5/P1/JS/MXS/sw Page 6 Augus t 2019 

B12. Hardworks Plan 3 of 4 (6520_203) 
 

September 2018 B 

B13. Softworks Plan 3 of 4 (6520_303) 
 

September 2018 B 

B14. Planting Schedule (Drawing No. 
6520_305) 
 

September 2018 B 

B15. Watercolour View 1 (Drawing No. 
P.504.WV.01) 
 

14 December 2018 * 

B16. Watercolour View 2 (Drawing No. 
P.504.WV.02) 
 

14 December 2018 * 

B17. Letter to Thame Town Council 
 

18 December 2018  

B18. Refuse Strategy (Drawing No. 
P.504.191) 
 

21 January 2019 * 

B19. Indicative Serv ice Routes Plan 
(Drawing No. P.504.500) 
 

21 January 2019 * 

B20. Parkside Flats Comparison 1 (Drawing 
No. P.504.182) 
 

- - 

B21. Parkside Flats Comparison 2 (Drawing 
No. P.504.183) 
 

- - 

B22. Crescent Flats Comparison 3 (Drawing 
No. P.504.184) 
 

- * 

B23. Crescent Flats Comparison 4 (Drawing 
No. P.504.185) 
 

- * 

B24. North Terrace Group Comparison 5 
(Drawing No. P.504.186) 
 

- - 

B25. South Terrace Group Comparison 6 
(Drawing No. P.504.187) 
 

- - 

B26. Crescent West Comparison 7 
 

- - 

B27. Letter to SODC  
 

7 January 2019  

B28. Letter to Thame Town Council 
 

7 January 2019  

B29. Letter to SODC 
 

25 January 2019  

B30. Letter to SODC 
 

8 February  2019  

B31. Drawing Schedule 
 

8 February  2019 - 

B32. Letter to SODC 
 

13 February  2019  

B33. Letter to SODC 
 

26 February  2019  

B34. Crescent West Plans and Elevations 
(Drawing No. P.504.181) 

- B 
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B35. Crescent Elevations 2 (Drawing No. 
P.504.189) 
 

- - 

B36. Crescent North and South Floor Plans 
(Drawing No. P.504.175) 
 

- B 

    

 Amended Plans  

2.3 Hav ing regard to paragraphs 25 and 26 of the Case Management Conference Summary 

note, following further discussion with SODC and their  Urban Design Officer, a copy of 

the amended drawings were submitted to SODC and Thame Council on 5th August 2019.  

Thame Town Council were inv ited to prov ide any comments on the amended drawings 

within 14 days from the date of the letter to the case officer at The Planning Inspectorate.  

The same letter and copy of the Scheme Amendment drawing P.504.119 Rev ision E and 

Approved and Proposed Comparison (1) P.504.182 Rev ision A and (2) P.504.183 Rev ision 

A and Scheme Amendment Drawings Schedule were sent to a third party , who prov ided 

comments on the Appeal.  This letter confirmed a paper copy of all the drawings could 

be prov ided and to contact Barton Wilmore on behalf of the Appellant, if required. Also, 

it was confirmed a copy of the drawings would be displayed at Thame Town Hall dur ing 

the Inquiry .  The Third Party  was also inv ited to prov ide any comments on the amended 

drawings within 14 days from the date of the letter to the case officer at The Planning 

Inspectorate.   

 

2.4 A copy of the amended drawings are also available to v iew on the Council ’s website.  

 

2.5 The amendments are explained in more detail at paragraph 6.38 below. The following 

schedule sets out a composite list of documents and plans, including the amended plans, 

which SODC and the Appellants ask to form the basis of this Appeal.   

 

REF 
 

DOCUMENT NAME DATE REVISION  

A1. 
 
 

Planning Application Form and 
Ownership Certificates 

24th October 2018  

A2.  
 

Cover ing Letter 24th October 2018  

A3. 
 

Planning Statement October 2018  

A4. 
 

Design and Access Statement  October 2018  

A5. 
 

Housing with Care in Thame October 2018  

A6.  
 

Marketing Overv iew Report October 2018  

A7.  Her itage Statement September 2018  
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A8.  
 

Transport Assessment 3rd October 2018  

A9.  Travel Plan 21st September 
2018 
 

 

A10.  
 
 

Flood Risk  Assessment and Surface 
Water Drainage Strategy 

3rd October 2018  

A11.  Ecology and Protected Species 
Appraisal 
 

6th August 2018  

A12.  Tree Survey and Proposed Tree 
Retention and Removal Assessment 
 

October 2018  

A13.  Archaeological Desk-based 
Assessment 
 

August 2013  

A14.  Archaeology Evaluation Report 
 

October 2014  

A15.  Archaeology Excavation Report 
 

March 2018  

A16.  Ground Investigation Report 
 

17th July  2013  

N23. Landscape Strategy 
 

October 2018 1.2 

N13. Illustrative Landscape Masterplan 
(Drawing No. 6520_101) 
 

26th July  2019 A 

A19. Landscape Management Plan 
 

October 2018  

N14. Hardworks Plan 1 of 4 (Drawing No. 
6520_201) 
 

September 2018 B 

N15. Hardworks Plan 2 of 4 (Drawing No. 
6520_202) 
 

September 2018 B 

N16. Hardworks Plan 3 of 4 (Drawing No. 
6520_203) 
 

September 2018 C 

N17. Hardworks Plan 4 of 4 (Drawing No. 
6520_204) 
 

September 2018 B 

N18. Softworks Plan 1 of 4 (Drawing No. 
6520_301) 
 

September 2018 B 

N19. Softworks Plan 2 of 4 (Drawing No. 
6520_302) 
 

September 2018 B 

N20. Softworks Plan 3 of 4 (Drawing No. 
6520_303) 
 

September 2018 C 

N21. Softworks Plan 4 of 4 (Drawing No. 
6520_304) 
 

September 2018 B 

N22. Planting Schedule (Drawing No. 
6520_305) 
 

September 2018 C 
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A29. Site Location Plan (Drawing No. 
P.504.001) 
 

1st June 2018 - 

A30. Existing Site Plan (Drawing No. 
P.504.010) 
 

1st June 2018 - 

A33. Foot/Cycle Path Plans and Elevations 
(Drawing No. P.504.118) 
 

1st June 2018 - 

N1. Proposed Site Plan (Drawing No. 
P.504.110) 
 

1st June 2018 C 

N2. Park land Management Plan (Drawing 
No. P.504.111) 
 

1st June 2018 D 

N3. Parkside Flats Proposed Floor Plans 
(Drawing No. P.504.172) 
 

- B 

N4. Parkside Flats Proposed Elevations 1 
of 2 (Drawing No. P.504.173) 
 

- B 

B5. Parkside Flats Proposed Elevations 2 
of 2 (Drawing No. P.504.174) 
 

- A 

B7. North Terrace Group (Drawing No. 
P.504.177) 
 

- A 

B8. South Terrace Group (Drawing No. 
P.504.178) 
 

- A 

B11.  Crescent Elevations (Drawing No. 
P.504.176) 
 

- A 

B15. Watercolour View 1 (Drawing No. 
P.504.WV.01) 
 

14 December 2018 * 

B16. Watercolour View 2 (Drawing No. 
P.504.WV.02) 

14 December 2018 * 

B17. Letter to Thame Town Council 
 

18 December 2018  

N8. Refuse Strategy (Drawing No. 
P.504.191) 
 

21 January 2019 A 

N9. Indicative Serv ice Routes Plan 
(Drawing No. P.504.500) 
 

21 January 2019 A 

N11. Parkside Flats Comparison 1 (Drawing 
No. P.504.182) 
 

- A 

N12. Parkside Flats Comparison 2 (Drawing 
No. P.504.183) 
 

- A 

B22. Crescent Flats Comparison 3 (Drawing 
No. P.504.184) 
 

- * 

B23. Crescent Flats Comparison 4 (Drawing 
No. P.504.185) 

- * 
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B24. North Terrace Group Comparison 5 
(Drawing No. P.504.186) 
 

- - 

B25. South Terrace Group Comparison 6 
(Drawing No. P.504.187) 
 

- - 

B26. Crescent West Comparison 7 
 

- - 

B27. Letter to SODC  
 

7 January 2019  

B28. Letter to Thame Town Council 
 

7 January 2019  

B29. Letter to SODC 
 

25 January 2019  

B30. Letter to SODC 
 

8 February  2019  

B31. Drawing Schedule 
 
 

8 February  2019 - 

B32. Letter to SODC 
 

13 February  2019  

B33. Letter to SODC 
 

26 February  2019  

N6. Crescent West and South Floor Plans 
(Drawing No. P.504.181) 
 

- C 

N7. Crescent Elevations 2 (Drawing No. 
P.504.189) 
 

- A 

N5. Crescent North and South Floor Plans 
(Drawing No. P.504.175) 
 

- C 

N24. Letter to PINS and SODC 31st July  2019 
 

 

N25. Letter to Thame Town Council 6th August 2019 
 

 

N26. Letter to Appeal Third Party  6th August 2019 
 

 

N27. Scheme Amendment Drawing Schedule 2nd August 2019 
 

 

 

2.6 The above documents are also listed in the draft Core Document L ist. 

 

2.7 Additionally , for further clar ification on the drawings submitted as part of the Appeal 

Submission and the drawings rev ised as part of the Scheme Amendment, an updated 

drawing schedule is at Appendix 1. 
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3.0 THE APPEAL SITE AND ITS SURROUNDINGS 

3.1 The Appeal Site comprises 2.94 hectares of land in Thame Town Centre. The Appeal Site 

is bounded to the north by dwellings facing Park  Street, Elms House and the neighbouring 

Barn; the latter has recently  been converted into a single dwelling.  Elms Park  is to the 

east, Elms Road to the south and properties along Nelson Street to the west. 

3.2 The Site is within the designated Thame Conservation Area. 

3.3 The Site is a large open area of pr ivately-owned park land and mature trees. Its southern 

and western boundaries are formed by a br ick-built wall l ined with large mature trees. 

3.4 The Site is open, with groups of large mature and single specimen trees, and clear v iews 

of The Elms House and its garden.  From the ha-ha at the southern boundary of the 

garden there are v iews of the Appeal Site to the south and the east. From within the 

Appeal Site v iews towards the north-east part of the site are open, and the rear sides of 

the properties along Upper High Street and Park  Street are v isible.  The eastern boundary 

of the Appeal Site with Elms Park  recreation ground is formed by a chain link  fence. 

3.5 The Appeal Site includes the spur of land which forms the histor ic and current pr ivate 

access from Upper High Street to The Elms and the Barn. This land would prov ide a new 

direct footpath and cycle link  from the proposed development to the Town Centre. The 

path has a tarmac surface and is bounded by a new stone wall adjacent to the Barn and 

the L isted wall and entrance gates into The Elms and its adjoining former Stables and 

former Cottage.  

3.6 The entrance onto Upper High Street is formed by stone piers with large wooden close 

boarded gates within the front stone wall.  

The Elms  

3.7 The Elms is a Grade II L isted house dating back to around 1830. The official l ist entry  

covers The Elms, Elms Cottage and attached wall and stable block , and it recognises that 

the or iginal house has been sub-div ided into two dwellings. 

3.8 The house has been altered over the years through the grant of a number of planning 

permissions and L isted Building Consents. In 2010 planning permission and L isted 

Building Consent were granted for the demolition of some of the outbuildings and the 

erection of a two storey extension and new glazed link  from the stable block to the main 

house, with a new orangery to replace the existing greenhouse and a home cinema in the 

basement of the house (LPA References: P10/E1293 and P10/E1294/LB). The 2010 

Page 83



  The  Appeal S i te and i ts  Surroundings 

30199/A5/P1/JS/MXS/sw Page 12 Augus t 2019 

planning permission and L isted Building Consent have commenced. These works are 

currently  ongoing.  

The Barn 

3.9 The Barn is a Grade II L isted building located to the west of The Elms within a modest 

enclosed plot to the northwest of the Appeal Site. Its official l ist entry  suggests that it 

was built in the ear ly  eighteenth century .  In 2011 planning permission and L isted Building 

Consent were granted for the conversion of the Barn to a single dwelling (LPA References: 

P11/E0355 and P11/E0356/LB). This permission and consent were subsequently  amended 

(LPA References: P11/E1677 and P11/E1678/LB) and var ious conditions discharged with 

work to convert the Barn commencing in 2013. All work was completed in 2015 and the 

Barn is now in separate ownership from The Elms and occupied as a family  home.  

Other Heritage Assets  

3.10 In addition to The Elms and the Barn there are two other her itage assets nearby. To the 

north of the site is a property  at 31 Upper High Street (“Poplars”).  It is a Grade II L isted 

building dating back to the ear ly  Eighteen Century  with Nineteenth and Twentieth Century  

alterations. The Thame War Memorial is Grade II L isted and located to the north of the 

Appeal Site at the south east end of Upper High Street. 

3.11 All L istings are contained in the Core Documents. 

Site Accessibility 

3.12 Thame is one of four settlements categor ised as a Town, with Didcot designated as a 

growth point, in the highest tier in the settlement hierarchy in the South Oxfordshire Core 

Strategy and the emerging South Oxfordshire Local Plan. Thame is also an important 

serv ice centre for nearby v il lages and settlements in Oxfordshire and Buck inghamshire 

with a wide var iety  of shops, serv ices and community  facil ities.  

3.13 The Site is located within Thame, adjoining Upper High Street, a short distance from the 

High Street. Thame is well served in terms of pedestr ian and cycle access. The Site’s 

Town Centre location means that it is well located for access throughout the Town and 

sustainable transport. 

3.14 The Site is easily  accessible to local shops and serv ices and the Town Centre bus serv ices. 

Thame & Haddenham Parkway Station is approximately  3 miles to the east of the site and 

is served by bus number 280, a journey which takes approximately  10 minutes from the 

Town Centre with a daytime frequency of one bus every  20 minutes. The Site benefits 

from good access to the M40, with Junctions 8 and 8a less than 6 miles from the town. 
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3.15 The Appeal Site is in a highly  accessible and sustainable location.  
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4.0 PLANNING HISTORY 

4.1 A summary of the recent planning history  of the Appeal Site is set out below. Where 

necessary , copies of the planning applications, decisions and legal agreements are 

contained in the Core Documents. 

Application 1 (the “Extant Planning Permission”) 

4.2 Full planning permission (P14/S2176/FUL) was granted on 5th August 2015, subject to a 

Section 106 Agreement, for “the erection of 37 dwellings and creation of new public open 

space, prov ision of new vehicle access from Elms Road and a new pedestr ian/cycle link  

on to Upper High Street with associated infrastructure works and landscaping”.  Pre-

commencement conditions have been discharged and Section 106 monies have been paid 

and the permission has commenced such that it remains an extant permission.  

First Listed Building Consent Application (the “Extant Listed Building Consent”) 

4.3 L isted Building Consent (P14/S2395/LB) was granted on 5th August 2015 for “works and 

alterations as follows: (i) Partial demolition of the boundary wall along Elms Road and 

creation of vehicle entrance with erection of new plinth walls and painted metal rail ings 

with 2no. br ick  piers;  (ii) the removal of wooden gates at site entrance on Upper High 

Street and repairs to 2no.existing piers;  (ii i) the erection of 2no. new stone piers and 

timber boarded electr ic gates at the pr ivate entrance to The Elms; (iv) new timber 

boarded gates at the entrance to the annex to The Elms (32a) with repairs to 2no. existing 

stone entrance piers;  (v) erection of a new 2m high stone boundary wall to the annex to 

The Elms (32a);  (v i) the erection of 2no. new bollards; (v ii) the partial demolition of an 

existing br ick  wall and creation of a new footpath and cycleway; (v ii i) repairs and 

refurbishment of existing stone ha-ha and prov ision of new metal fencing”.  The Council 

confirmed on 23rd Apr il 2018 that both the full planning application and L isted Building 

Consent application have been implemented. 

Applications for Improvements to Elms Park  

4.4 Outline planning permission (P14/S2310/O) for “landscaping and improvement works to 

Elms Park  including the prov ision of new paths and the relocation and / or replacement 

of the multi-use games area” was granted on 6th August 2015.  

4.5 A Reserved Matters approval (P16/S1954/RM) for the improvements to Elms Park  was 

subsequently  secured by Thame Town Council on 17th November 2016. 
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4.6 The per iod for implementing the Reserved Matters approval has since expired, and the 

per iod in which to submit a new Reserved Matters application has also expired.  

Application 2 (the “Withdrawn Scheme”) 

4.7 In July  2016 the Appellant submitted a full planning application (P16/S2407/FUL) for “the 

erection of an Extra Care housing development (Use Class C2) comprising apartments, 

houses and a communal residents'  centre with basement park ing and storage areas and 

creation of new public open space, prov ision of new vehicle access from Elms Road and 

a new pedestr ian/cycle link  onto Upper High Street with associated infrastructure works 

and landscaping”. This application was for 87 dwellings. The application was withdrawn 

on 15th November 2016. 

4.8 No application for L isted Building Consent was submitted alongside Application 2. 

Application 3 (the “Refused Scheme”) 

4.9 A subsequent planning application (P17/S1069/FUL) was submitted in March 2017 for  

“the erection of an Extra Care housing development (Use Class C2) comprising 

apartments, houses and a communal residents'  centre with basement park ing and storage 

areas and creation of new public open space, prov ision of new vehicle access from Elms 

Road and a new pedestr ian/cycle link  onto Upper High Street with associated 

infrastructure works and landscaping”. This planning application was for 85 dwellings. 

The application was refused planning permission by delegated powers on 16th  February  

2018.  

Second Listed Building Consent Application (the “Refused Listed Building 

Consent”) 

4.10 In relation to the Refused Scheme, there was an accompany ing L isted Building Consent 

application (P17/S1670/LB) for “works and alterations as follows: (i) partial demolition of 

the boundary wall along Elms Road and creation of vehicle entrance with erection of new 

plinth walls and painted metal rail ings with 2no. br ick  piers;  (ii) the removal of wooden 

gates at site entrance on Upper High Street and repairs to 2no. existing piers;  (ii i) the 

erection of 2no. new stone piers and timber boarded electr ic gates at the pr ivate entrance 

to The Elms; (iv) new timber boarded gates at the entrance to the annex to The Elms 

(32a) with repairs to 2no. existing stone entrance piers;  (v) erection of a new 2m high 

stone boundary wall to the annex to The Elms (32a);  (v i) the erection of 2no. new 

bollards; (v ii) the partial demolition of an existing br ick  wall and creation of a new 

footpath and cycleway; (v ii i) repairs and refurbishment of existing stone ha-ha and 

prov ision of new metal fencing”. 
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4.11 This application was refused by delegated powers on 16th February  2018. 

Application 4 (the “Appeal Scheme”) 

4.12 A rev ised full planning application (P18/S3596/FUL) was submitted on 26th October 2018 

for “the erection of a 'Housing with Care' development (Use Class C2) and a communal 

residents centre; the creation of new public open space; the prov ision of new 

pedestr ian/cycle links from Upper High Street to Elms Road and Elms Park; repairs and 

alterations to the boundary walls and entrance of Elms House; and associated 

infrastructure works and landscaping”.  

4.13 The application was also refused by delegated powers on 28th February  2019. 

Third Listed Building Consent Application (the “Approved Listed Building 

Consent”) 

4.14 The accompany ing application for L isted Building Consent (P18/S3597/LB) for “repairs 

and alterations to the boundary walls and entrance of Elms House including (i) repairs to 

2no.existing piers at site entrance on Upper High Street;  (ii) the erection of 2no. new 

stone piers and timber boarded electr ic gates at the pr ivate entrance to The Elms;(iii) 

new timber boarded gates at the entrance to the annex to The Elms (32a) with repairs 

to 2no. existing stone entrance piers;(iv) the partial demolition of an existing br ick  wall 

and creation of a new footpath and cycleway; (v) repairs and refurbishment of existing 

stone ha-ha and prov ision of new metal fencing”. 

4.15 This application was approved by delegated powers on 28th February  2019. 
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5.0 PLANNING POLICY 

5.1 Section 38(6) of the Planning and Compulsory  Purchase Act 2004 requires that 

applications for planning permission planning be determined in accordance with the 

Development Plan, unless mater ial considerations indicate otherwise. 

5.2 The Development Plan comprises the: 

• Saved Policies from South Oxfordshire Local Plan 2011 (adopted 20th January 

2006);  

• South Oxfordshire Core Strategy (adopted 13th December 2012); and 

• Thame Neighbourhood Plan (made 18th July  2013). 

5.3 Relevant Development Plan policies include: 

• Saved policies of the South Oxfordshire Local Plan (‘SOLP’) 2011 

o  G2 – Protection and enhancement of the env ironment;  

o  C9 – Landscape features; 

o  CON5 – The setting of l isted buildings; 

o  CON7 – Proposals affecting a conservation area; 

o  D1 – Good design and local distinctiveness; 

o  D3 – Plot coverage and garden areas; and 

o  D4 – Pr ivacy and day light. 

• South Oxfordshire Core Strategy (‘SOCS’)  

o  CSS1 – The Overall Strategy; 

o  CS1 – Presumption in favour of sustainable development;  

o  CSH1 – Amount and distr ibution of housing; 

o  CSH2 – Density ;  

o  CSH3 – Affordable housing; 

o  CSH4 – Meeting housing needs; 

o  CSEN1 – Landscape; 

o  CSEN3 – Histor ic Env ironment;  

o  CSQ3 – Design; and 
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o  CSI1 – Infrastructure prov ision. 

• Thame Neighbourhood Plan (‘TNP’) 

o  H1 – Allocate land for 775 new homes; 

o  HA4 – The Elms – Allocation for no more than 45 residential dwellings; 

o  H8 – Prov ide affordable housing; 

o  H9 – Prov ide a mix of housing types; 

o  H10 – Prov ide a Thame-Specific Affordable Housing and Dwelling Mix 

Strategy; 

o  GA1 – New development to prov ide good pedestr ian and cycle connections 

to the town centre and other local destinations; 

o  ESDQ2 – Allocated sites to prov ide open space in locations specified in 

Section 3; 

o  ESDQ6 – Improve Elms Park  Recreation Area; 

o  ESDQ16 – Development must relate well to its site and its surroundings; 

and 

o  ESDQ20 – Building sty le must be appropr iate to the histor ic context. 

Other Material Considerations 

5.4 Relevant Supplementary  Planning Documents:  

• South Oxfordshire Design Guide 2016 Thame Conservation Area Character 

Appraisal 2006; 

• Thame Conservation Area Management Plan 2006; 

• Thame Conservation Area Map; and 

• The Setting of Histor ic Assets – Her itage England 2017. 

 

5.5 The emerging South Oxfordshire Local Plan 2034 was Submitted to the Secretary  of State 

for Examination on 29th March 2019. The Examination timetable will be published in due 

course. The relevant policies in the emerging Local Plan include: 

• STRAT1: The Overall Strategy; 

• STRAT5: Residential Densities;  

• TH1: The Strategy for Thame; 
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• H9: Affordable Housing; 

• H13: Specialist Housing for Older People;  

• INF1: Infrastructure Prov ision; 

• ENV1: Landscape and Countryside; 

• ENV6: Histor ic Env ironment;  

• ENV7: L isted Buildings; and 

• ENV8: Conservation Areas. 

5.6 It is agreed modest weight should be given to these policies. 

5.7 In consider ing whether to grant planning permission for development which affects a 

listing building or its setting, the local planning author ity  shall have special regard to the 

desirabil ity  of preserv ing the building or its setting, pursuant to Section 66 (1) of the 

Planning (L isted Buildings and Conservation Areas) Act 1990. In the case of Conservation 

Areas, Section 72 prov ides that special attention shall be paid to the desirabil ity  of 

preserv ing or enhancing the character or appearance of that area. 

National Planning Policy Framework (NPPF, 2019)  

A ch i e v i ng  Sus ta i na b l e  D e v e l opm e nt  

5.8 Paragraph 8 confirms that “achiev ing sustainable development means that the planning 

system has three overarching, which are interdependent and need to be pursued in 

mutually  supportive ways (so that opportunities can be taken to secure net gains across 

each of the different objectives)”. Paragraph 8 goes on to define the economic, social 

and env ironmental objectives.  Paragraph 9 states that:  “planning policies and decisions 

should play  an active role in guiding development towards sustainable solutions, but in 

doing so take local circumstances into account, to reflect the character, needs and 

opportunities of each area”. 

5.9 Paragraph 10 states that:  “so that sustainable development is pursued in a positive way, 

at the heart of the Framework is a presumption in favour of sustainable development” 

(paragraph 11). Paragraph 11 sets out how plans and decisions should apply  a 

presumption in favour of sustainable development for plan-mak ing and decision tak ing. 

5.10 Paragraphs 12 – 14 of the NPPF are also relevant as they define the way in which the 

presumption in favour should be applied. 
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H ous i ng  

5.11 Paragraph 59 outlines the Government’s objective to significantly  boost the supply  of 

homes. It is important that a sufficient amount and var iety  of land can come forward 

where it is needed, that the needs of groups with specific housing requirements are 

addressed and that land with permission is developed without unnecessary  delay . 

5.12 Paragraph 61 confirms that within this context [paragraphs 59 and 60], the size, type 

and tenure of housing needed for different groups in the community  should be assessed 

and reflected in planning policies (including, but not limited to, those who require 

affordable housing, families with children, older people, students, people with disabilities, 

serv ice families, travellers, people who rent their  homes and people wishing to 

commission or build their  own homes). 

5.13 Paragraph 64 states that:  “where major development involv ing the prov ision of housing 

is proposed, planning policies and decisions should expect at least 10% of the homes to 

be available for affordable home ownership unless this would exceed the level of 

affordable housing required in the area, or significantly  prejudice the ability  to meet the 

identified affordable housing needs of specific groups. Exemptions to this 10% 

requirement should also be made where the site or proposed development:  

a) prov ides solely  for Build to Rent homes; 

b) prov ides specialist accommodation for a group of people with specific needs (such 

as purpose-built accommodation for the elder ly  or students);  

c) is proposed to be developed by people who wish to build or commission their  own 

homes; or 

d) is exclusively  for affordable housing, an entry- level exception site or a rural 

exception site”. 

5.14 The entirety  of Section 11 the NPPF (paragraphs 117 – 123) is considered to be relevant.  

D e s i gn  

5.10 Paragraph 124 states that:  “the creation of high-quality  buildings and places is 

fundamental to what the planning and development process should achieve. Good design 

is a key aspect of sustainable development, creates better places in which to live and 

work and helps make development acceptable to communities. Being clear about design 

expectations, and how these will be tested, is essential for achiev ing this. So too is 

effective engagement between applicants, communities, Local Planning Author ities and 

other interests throughout the process”. 
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5.11 Paragraph 127 outlines that “planning policies and decisions should ensure that 

developments:  

a) will function well and add to the overall quality  of the area, not just for the short 

term but over the lifetime of the development;  

b) are v isually  attractive as a result of good architecture, layout and appropr iate and 

effective landscaping;  

c) are sympathetic to local character and history , including the surrounding built 

env ironment and landscape setting, while not preventing or discouraging 

appropr iate innovation or change (such as increased densities);   

d) establish or maintain a strong sense of place, using the arrangement of streets, 

spaces, building types and mater ials to create attractive, welcoming and 

distinctive places to live, work and v isit;   

e) optimise the potential of the site to accommodate and sustain an appropr iate 

amount and mix of development (including green and other public space) and 

support local facil ities and transport networks; and 

f) create places that are safe, inclusive and accessible and which promote health and 

well-being, with a high standard of amenity  for existing and future users, and 

where cr ime and disorder, and the fear of cr ime, do not undermine the quality  of 

l ife or community  cohesion and resil ience.” 

5.12 Paragraph 128 outlines that design quality  should be considered throughout the evolution 

and assessment of indiv idual proposals. This should include ear ly  discussion between 

applicants, the local planning author ity  and local community  about the design and style 

of emerging schemes. 

5.13 Paragraph 130 indicates that permission should be refused for development of poor 

design that fails to take the opportunities available for improving the character and quality  

of an area and the way it functions, tak ing into account any local design standards or 

sty le guides in plans or supplementary  planning documents. Conversely , where the design 

of a development accords with clear expectations in plan policies, design should not be 

used by the decision-maker as a valid reason to object to development. 

H e r i ta ge  

5.14 Paragraph 184 states that:  “her itage assets range from sites and buildings of local historic 

value to those of highest significance… these assets  are an irreplaceable resource and 

should be conserved in a manner appropr iate to their  significance, so that they can be 

enjoyed for the contr ibution to the quality  of l ife of existing and future generations.” 
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5.15 Paragraph 185 sets out that:  “plans should set out a positive strategy for the conservation 

and enjoyment of the histor ic env ironment.” 

5.16 Paragraph 192 outlines that “in determining applications, local planning author ities should 

take account of:  

a) the desirability  of sustaining and enhancing the significance of her itage assets 

and putting them to v iable uses consistent with their  conservation; 

b) the positive contr ibution that conservation of her itage assets can make to 

sustainable communities including their  economic v itality ;  and 

c) the desirabil ity  of new development mak ing a positive contr ibution to local 

character and distinctiveness.” 

5.17 Paragraph 193 states that:  “when consider ing the impact of a proposed development on 

the significance of a designated her itage asset, great weight should be given to the 

asset’s conservation (and the more important the asset, the greater the weight should 

be). This is irrespective of whether any potential harm amounts to substantial harm, total 

loss or less than substantial harm to its significance.”  

5.18 Paragraph 194 confirms that “any harm to, or loss of, the significance of a designated 

her itage asset (from its alteration or destruction, or from development within its setting), 

should require clear and conv incing justification.” 

5.19 Paragraph 196 confirms that:  “where a development proposal will lead to less than 

substantial harm to the significance of a designated her itage asset, this harm should be 

weighed against the public benefits of the proposal including, where appropriate, securing 

its optimum v iable use.” 

Planning Practice Guidance (‘PPG’) 

5.20 The web-based Planning Practice Guidance (‘PPG’) prov ides guidance on the 

interpretation of the NPPF. It was launched in March 2014 and is constantly  updated 

online. It is a mater ial consideration and will be referred to as appropr iate. 

Oxfordshire Housing and Growth Deal (‘OHGD’) 

5.21 As announced dur ing the Budget on 22th November 2017, the Oxfordshire Author ities and 

the Government have agreed to the OHGD, which prov ides £215m of funding to facil itate 

the delivery  of 100,000 homes in Oxfordshire between 2011 and 2031. As part of the deal 

the Oxfordshire Author ities must produce a Joint Statutory  Spatial Plan (the Oxfordshire 
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Plan) which needs to be submitted by March 2020 and adopted (subject to examination) 

by March 2021.  

5.22 SODC are one of six Author ities to benefit from the OHGD. 

Written Ministerial Statement (‘WMS’): Housing Land Supply in Oxfordshire 

(September 2012) 

5.23 Following on from the Growth Deal, the above WMS endorsed a plan- led approach to 

deliver ing the growth env isaged by the OHGD and requires the Councils in the County to 

demonstrate a three-year supply  of housing land for the purposes of paragraph 11(d) of 

the NPPF.
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6.0 MATTERS NOT IN DISPUTE 

6.1 The following matters are agreed between the parties. 

Highways/Transportation 

6.2 Vehicular and pedestr ian access to the Appeal Site has been created on Elms Road. This 

was constructed in ear ly  2018 as approved under the extant planning permission 

P14/S2176/FUL (Application 1).  

6.3 OCC Highways have rev iewed the Transport Assessment. They agree with the conclusion 

that the proposed development represents a less intense use of the site, with small 

reductions in peak time tr ip generation.  

6.4 There is no objection to the proposed development from OCC’s Transport team, subject 

to conditions and obligations, as confirmed by their  consultation response dated 18 

December 2018. 

6.5 It is agreed that Section 106 contr ibutions can be prov ided for the following: 

• Public transport serv ices; 

• Travel Plan monitor ing; and 

• Local bus stop infrastructure. 

6.6 OCC Highways has not raised an objection on the grounds of highways and/or access to 

the Appeal Site, subject to the imposition of appropr iate conditions. 

6.7 The Appellants are agreeable in pr inciple to these planning conditions. 

Trees 

6.8 The Appeal Site lies within the Thame Conservation Area and as such the trees across 

the Site are protected by Conservation Area status. At the time Application 1 was 

submitted a temporary  Tree Preservation Order (TPO) was served by SODC, however, 

this temporary  TPO has since lapsed. There are therefore no trees within the Appeal Site 

protected by a TPO. 

6.9 No additional trees would be lost in relation to the proposed scheme in comparison to 

those which were agreed to be removed under the extant planning permission 

P14/S2176/FUL.  
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6.10 The Forestry  Officer requested additional information in respect of ground levels and 

location of all serv ice and drainage infrastructure, and the Officer ’s Report for the Appeal 

Scheme recognised that this further information had been submitted as part of the 

planning application, however, there was not adequate time to consider the further 

information pr ior to determination. The Officers Report confirms that these details could 

be secured by conditions, however, SODC will consider whether they have adequate 

information as to not require these conditions in this instance. 

6.11 The Appellants are agreeable in pr inciple to these planning conditions. 

6.12 Subject to the above, the Appeal Scheme will not have any further impact on trees within 

the Site than the extant scheme. 

Drainage and Flooding 

6.13 The Appeal Site is located within Flood Zone 1 and as such has the lowest possible risk  

of flooding. There is no objection from SODC’s Drainage Engineer, subject to a condition 

requir ing details of a sustainable urban drainage strategy. 

6.14 There is also no objection from Thames Water subject to conditions in respect of foul 

water drainage and water network infrastructure to ensure that the needs of the proposed 

development are satisfactor ily accommodated. 

6.15 The Appellants are agreeable in pr inciple to these planning conditions. 

6.16 Subject to the above, the Appeal Scheme will not have an adverse impact on flood r isk  

or drainage within the Site. 

Ecology 

6.17 The Appeal Site is not covered by any international, nationally  or locally  important 

designations, nor any statutory  or non-statutory  designations. 

6.18 This ecology appraisal submitted with the Appeal Scheme concludes that none of the Site 

is of substantive ecological value, although some features (mature park land trees and 

boundary tree belt) are of wildlife merit within the site context. The scheme layout retains 

these and so habitat impacts ar is ing from this development scheme would be of low 

significance. There is potential for fauna impacts without mitigation in place (such as r isk  

of bird nesting disturbance dur ing habitat clearance), but these are readily  avoided 

through the proposed mitigation strategy. 
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6.19 The surveys confirmed no reptile populations at the Site and no r isk  of great crested 

newts, and so no potential for impacts to those protected species.  

6.20 There are three small badger setts on the western boundary . Two of these would be 

unaffected by the development but a single outlier sett would be within 5 metres of the 

development and would have to be closed under licence. Badger foraging / commuting 

paths are retained through boundary habitats. Retention of most of the mature park land 

trees and the western/southern boundary tree belt will ensure that most of the 

invertebrate biodiversity  is retained on site, post-construction. 

6.21 Some enhancement recommendations are also made (bird and bat boxes plus woodland 

belt strengthening), and these can be guaranteed through use of a planning condition 

linked to this report (worded in a manner that requires the Project Ecologist to ‘s ign off’  

the mitigation as complete, pr ior to occupation of the new dwellings). 

6.22 The Ecology and Protected Species Appraisal dated 6th August 2018 includes proposals 

for mitigating the impacts of the proposed development and for appropr iate 

enhancements which will help to offset the negative impacts. The Countryside Officer has 

no objection to the proposal on biodiversity  grounds, subject to conditions. 

6.23 The Appellants are agreeable in pr inciple to these planning conditions. 

6.24 Subject to the above, the Appeal Scheme will not have an adverse impact on ecology 

within the Site. 

Heritage 

6.25 The Appeal Site is located within Thame Conservation Area.  It is designated “an 

important open space” in the adopted Conservation Area Character Appraisal Map and is 

located near to several l isted buildings and “buildings of local note”. 

6.26 The Elms Cottage and Attached Wall and Stable Block , ‘The Elms’, is a Grade II l isted 

house dating from c.1830.  The list descr iption states that “The Elms retains 8 acres of 

park like grounds dotted with old trees”, and this land comprises the Appeal Site.   

6.27 The Barn is a Grade II l isted building located approximately  40m west-north-west of The 

Elms.  Other nearby designated her itage assets include Gallup Poll Garfield (Grade II*), 

‘The Poplars’  (Grade II) and the Thame War Memorial (Grade II), all of which are located 

to the north of the Appeal Site along Upper High Street. 

6.28 The consultation response from the Conservation Officer dated 20th  February 2019 states 

that the her itage impacts are neither improved nor mitigated by the Appeal Scheme when 
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compared to the extant permission (Application 1).  As such, the Appeal scheme is 

considered to result in less than substantial harm to the significance of her itage assets. 

This harm should be weighed against the public benefits of the proposals as per paragraph 

196 of the NPPF. 

6.29 This position is agreed by the conclusions of the Her itage Statement (included as a Core 

Document) dated September 2018 as submitted with the planning application. 

Archaeology 

6.30 The Appeal Site is located in an area of archaeological interest within the histor ic core of 

Thame. 

6.31 An archaeological field evaluation undertaken in September 2014 showed that only  the 

northern part of the Site has moderate archaeological potential. In 2017, a Written 

Scheme of Investigation was agreed with the County Archaeologist and an archaeological 

excavation was undertaken in ear ly  2018. The results of the archaeological excavation 

are set out in the TVAS Report dated March 2018, which was agreed by the County 

Archaeologist by email on 6th March 2018. This email will be included as a Core Document. 

Contaminated Land 

6.32 A Ground Investigation Report (included as a Core Document) dated 17th July  2013 was 

produced by The Brownfield Consultancy. 

6.33 SODC’s Env ironmental Enforcement Officer agreed with the findings that the Appeal Site 

was suitable for residential development in their  responses dated 26th November 2018 

and 15th February  2019. No planning conditions were recommended. 

Public Open Space, Footpaths and Cycleway Links 

6.34 As with the extant planning permission (Application 1), the Appeal Proposals retain a 

large part of the existing park land. The prov ision of 1.2 hectares of open land exceeds 

the minimum requirement of 1 hectare required in Policy  HA4 of Thame Neighbourhood 

Plan and is greater than the 1.13 hectares of public open spaces associated with the 

extant scheme. 

6.35 The new public footpaths and cycle links shown on the Proposed Site Plan (included as a 

Core Document) are unchanged from the extant permission.  
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Amenity of Existing Occupiers  

6.36 The Appeal Scheme would not have a significant adverse impact on the amenity  of 

existing occupiers of properties adjoining the Appeal Site. This includes specifically  those 

properties at Park  Street and Nelson Street. This is confirmed at paragraphs 7.52 to 7.57 

of the Delegated Report. 

Amenity of Future Occupiers 

6.37 Following a meeting between Jake Bassett (SODC) and Andrew Will iams (Define) on 24th 

July  2019, the following three matters relating to reason for refusal 3 (amenity) were 

agreed in respect of the submitted Appeal Scheme (see Figure 1):  

i. SODC do not have any concerns regarding over look ing between pr imary (3 

storey) and secondary (flat over garage) units within the Parkside and Crescent 

buildings. This is due to the reduced slit windows in the rear elevations of the 

FOGs;  

i i. SODC’s pr incipal concern in regards to amenity  related to the communal nature 

of the ground floor garden space between the pr imary and secondary units. The 

specific area of harm identified is in respect of the close proximity  of communal 

garden space and windows / doors to pr ivate indoor rooms, specifically  

bedrooms; and  

ii i. SODC has a lesser concern in respect of the pr ivate front garden spaces that 

over look the public open space for both the Parkside and Crescent. SODC’s 

concern relates to the degree of pr ivacy these spaces can afford given their  

relationship with the adjacent public open space (this concern does not apply  to 

the units at first floor and above), in conjunction with the specific harm identified 

as per item ii.  

6.38 Following a discussion of the key refinements proposed to be made to the Appeal Scheme 

(see Figure 2) within the proposed Scheme Amendments as circulated in advance of the 

Case Management Conference (and addressed at paragraphs 25 and 26 of the Conference 

Summary note), SODC and the Appellants have since agreed a set of amendments to 

overcome reason for refusal 3.  The submitted amendments are summarised on the 

enclosed Scheme Amendment drawing P.504.119 Rev ision E, Approved and Proposed 

Comparison (1) drawing P.504.182 Rev ision A and Approved and Proposed Comparison 

(2) drawing P.504.183 Rev ision A. The submitted amendments pr incipally  relate to the 

following:  
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i. the rationalisation of a number of communal footpaths; 

 
i i. 5 glazed doors changed to frosted glazed screens, and the removal of one door; 

 
i i i. the mirroring of one apartment over a garage (FOG) compared to the extant scheme; 

and  

 
iv. the provision of incidental seating areas, a maintenance gate and low timber knee 

rail. 

6.39 It is agreed that the changes made within the Scheme Amendments along with supporting 

detailed drawings resolve SODC’s concerns in respect of amenity  and reason for refusal 

3, and as such this reason for refusal is withdrawn.  

Need for C2 Dwellings 

6.40 It is agreed that the proposed development would fall within Class C2 use as opposed to 

C3.  

 

6.41 The Oxfordshire SHMA (Apr il 2014) identifies that relative to the current stock there is a 

slight move towards a greater proportion of smaller homes being required. Chapter three 

of the SHMA highlights the link  to downsizing and the increased proportion of older people 

to the forecast for future household sizes to drop. 

6.42 The “Housing with Care in Thame” report submitted with the application identifies a r ise 

in the need for housing with care of all types in Thame and the South Oxfordshire area 

generally .  

6.43 It is agreed at paragraph 7.21 of the Delegated Report (included as a Core Document) 

that there is a high level of need for housing for older people in the Oxfordshire Housing 

Market Area and within South Oxfordshire. 

6.44 Oxfordshire County Council published a market position statement on extra care housing 

in March 2014 which identifies that the number of people aged 65 and over and over 85 

in Oxfordshire is projected to increase significantly . 

Mix of Housing 

6.45 The Appeal Scheme proposes 78 dwellings based on a mix of 1, 2, 3 and 4-bedroom units 

of vary ing sizes.  The types and sizes are set out in the following table:  
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 1-BEDROOM 
 

2-BEDROOM 3-BEDROOM 4-BEDROOM TOTAL 

Apartments 16 48 12  76 
Houses  1  1 2 
Total 16 

(21%) 
49 

(63%) 
12 

(15%) 
1 

(1%) 
78 

 

6.46 In terms of floor areas, the range for each dwelling (dependent on the number of 

bedrooms) is as follows: 

 

 

 

 

 
 
 
 
 
 
 Weight to be given to the Extant Planning Permission (‘Fallback’)  
 
 
6.47 It is agreed the planning permission for 37 dwellings has been lawfully  implemented 

following a start on site and remains extant.  This extant planning permission remains a 

deliverable scheme.  

 

Oxfordshire Clinical Commissioning Group (the ‘OCCG’) 

 

6.48 The OCCG confirmed by email on the 9th September 2019, that subject to the agreed 

developer contr ibution, they no longer object to the Appeal Scheme. 

 

6.49 The parties agree that a developer contr ibution of £43,243.20 towards health infrastructure 

would prov ide an appropr iate level of mitigation to the local health economy and fully  

address the concerns outlined in the OCCG’s consultation response dated 28th November 

2018. 

 
6.50 This developer contr ibution is included in the signed Section 106 Agreement. 

 

BEDS FLOOR AREA RANGE (sqm) 

Minimum Maximum 

1 46 77.5 

2 75.5 119.5 

3 114.6 225 

4 100.4 100.4 
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7.0 MATTERS IN DISPUTE 

The Development Plan 

7.1 The parties disagree in respect of the or igins and evolution of Policy  HA4 and whether 

the cap of no more than 45 dwellings was informed by a design led approach. 

Impact of Heritage Assets and Planning Balance 

7.2 Both the Council and Appellants agree that the proposals result in less than substantial 

harm to the her itage assets.  However, there is disagreement as to whether the harm is 

outweighed by public benefits prov ided by the Appeal. 

Mix of Housing 

7.3 The proposed mix of housing relative to that sought by Policy  H9 of the Thame 

Neighbourhood Plan and Policy  CSH4 of the South Oxfordshire Core Strategy is not 

agreed. 

Affordable Housing 

7.4 The parties disagree about the requirement for affordable housing in relation to Class C2 

development. It is not agreed by the Appellants that there is policy  or legal justification 

for the prov ision of either a proportion of on-site affordable housing or a contr ibution 

towards off site prov ision. 

Presumption in Favour of Sustainable Development 

7.5 The parties disagree about the application of the presumption in favour of sustainable 

development as set out in paragraphs 11 and 14 of the NPPF. 
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8.0 PLANNING OBLIGATIONS AND PLANNING CONDITIONS 

8.1 SODC and the Appellants will seek to agree in accordance with the tests set out in 

Framework/CIL Regulations 122 appropr iate developer contr ibutions and other necessary  

planning obligations through the completion of a Section 106 Agreement.   

8.2 Subject to agreeing the Section 106 Agreement,  the infrastructure necessary to meet the 

needs of the development, including improvement works to Elms Park  as referred to in 

the fourth reason for refusal and the entirety  of the fifth reason for refusal can be 

addressed. 

8.3 A final version, agreed by all parties, of the Section 106 Agreement will be submitted at 

least 10 work ing days in advance of the Inquiry  as per the appeal programme prov ided 

by the Inspector. 

8.4 Planning conditions will be agreed in advance of the Inquiry  and attached to the 

Statement of Common Ground. This will include the Appellants’  agreement to any Pre-

Commencement Conditions. 

8.5 At implementation of the extant planning permission the following contr ibutions to SODC 

and OCC were made by the Appellants:  

 

SODC Contr ibutions 

Community  Safety      £2,864.51 

Public Art      £9,873.78 

Public Art Maintenance    £1,287.88 

Street Naming     £876.65 

Total Distr ict Contr ibutions    £14,902.82 

Total Paid to-date (including indexation)  £16,367.22 

 

OCC Contr ibutions 

Bus Stop      £2,000.00 

Highways Contr ibution    £24,404.09 

Public Transport     £38,193.62 

Education Payment No.1    £73,546.00 

Total County  Contr ibutions    £138,143.71 

Total Paid to-date (including indexation)  £180,643.38 
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Signed on behalf of the South Oxfordshire Distr ict Council:  
 
 
 
 
 
 
 
 
Date: 
 
 
 
Position: Pr incipal Planning Appeals Officer  
 
 
 
 
 
 
 
Signed on behalf of Appellants:    
 
 

 
 
 
 
 
Date:19th September 2019 
 
 
 
Position: Senior Partner, Barton Willmore
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SCHEME AMENDMENT DRAWING P.504.119 REVISION E 

APPROVED AND PROPOSED COMPARISON (1) DRAWING 
P.504.182 REVISION A  

APPROVED AND PROPOSED COMPARISON (2) DRAWING 
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Page 109



U/PU/P U/PU/PU/PU/PU/P U/P

1no

2Bed

House

Parkside North

THE

ELMS

THE

BARN

ELMS ROAD

N

E

L

S

O

N

 
S

T

R

E

E

T

existing site access

new public footpath and

cycleway

The

Crescent

North

cycleway

improvements to

detail

reinstate haha with new estate

railings on top of dry stone wall to

detail

New public pedestrian and cycle

access to Elms Park

16no parking

spaces

12 no

parking

spaces

2no  2Bed

Apartments

Estate Railings along park

boundary

Estate Railings along park

boundary

4 no  parking

spaces

1no 3Bed

House

4no 1Bed

Apartments

new public

footpath

new 5m wide

road to

adoptable

standards

pedestrian

priority

crossing

new trees along

boundary

new trees to reinforce

screening along west

boundary

Bin

Collection

New Parkland

(1.20 Hectares)

Cycle

park

The

Crescent

West

The

Crescent

South

Residents

Centre

Parkside South

Cycle

park

Bin

Collection

Informal Play area

Double Court MUGA

Lounge
Lounge

Lounge
Lounge

Lounge

Kitchen

Kitchen/D
ining

Kitchen/D
ining

Kitchen/D
ining

Kitchen/D
ining

Bedroom
 1

Bedroom
 1

Bedroom
 2

Bedroom
 1

Bedroom
 2

Bedroom
 2

Bedroom
 1

Bathroom

En Suite 1

En Suite 1
En Suite 1

Bedroom
 1

Bathroom

Bathroom

Lift

Cupd
Cupd

Riser
Riser

Riser
Cupd

Bathroom
Bathroom

Bin Store

Lounge
Lounge

Lounge

D
ining

Kitchen

Bedroom
 1

En Suite 1

Bathroom

Bedroom
 2

Kitchen/D
ining

Bedroom
 1

Bathroom

Riser
Riser

Cupd

Bedroom
 2

Bedroom
 1

En Suite 1

Bathroom

D
ining

Kitchen

Lift

Lounge
Lounge

Lounge

D
ining

Kitchen

Bedroom
 1

En Suite 1

Bathroom

Bedroom
 2

Kitchen/D
ining

Bedroom
 1

Bathroom

Riser
Riser

Cupd

Bedroom
 2

Bedroom
 1

En Suite 1

Bathroom

D
ining

Kitchen

Cupd
Cupd

Bin Store

Be
dr

oo
m

 1

Be
dr

oo
m

 1
Be

dr
oo

m 
2

Be
dr

oo
m

 3

Be
dr

oo
m

 2

En
 S

ui
te

 1

En
 S

ui
te

 1

Ba
th

ro
om

Li
ft

Lo
un

ge

Di
ni

ng

Ki
tc

he
n

Ki
tc

he
n

Di
ni

ng

Lo
un

ge

Ba
th

ro
om

En
 S

ui
te

 2

Cu
pd

Cu
pd

Be
dr

oo
m 1

Be
dr

oo
m 1

Be
dr

oo
m 2

Be
dr

oo
m 3

Be
dr

oo
m 2

En
 S

uit
e 1

En
 S

uit
e 1

Ba
th

ro
om

Lif
t

Lo
un

ge

Dini
ng

Kit
ch

en

Kit
ch

en

Dini
ng

Lo
un

ge

Ba
th

ro
om

En
 S

uit
e 2

Cu
pd

Cu
pd

Lounge

Lounge

Dining
Dining

Kitchen KitchenWC

WC

Kitchen

Lounge

Bedroom 1 Bathroom

Kitchen

Lounge

Bedroom 1Bathroom

Lounge

Dining
Kitchen

Bedroom 1 Bedroom 2

Bathroom
Hall

Hall

Bi
n 

St
or

e

Door moved from South to East elevation

FOG - building plan mirrored from approved scheme

0m 2m 4m

1:250

6m 8m 10m

STATUS:

DEPARTMENT:

DRAWING No:

PROJECT:

REV:SCALE:

DATE:

DRAWN BY:

RECTORY HOMES LTD

RECTORY  HOUSE, THAME

ROAD HADDENHAM,

AYLESBURY,

BUCKINGHAMSHIRE, HP17 8DA

T: 01844 295100     F: 01844

295350     www.rectory.co.uk

THIS DRAWING IS THE PROPERTY OF RECTORY HOMES LIMITED AND  MAY NOT BE COPIED, LENT, REPRODUCED OR DISCLOSED WITHOUT THEIR WRITTEN PERMISSION

PAPER:

rectory

CHECKED BY:

PLANNING

P.504.119

PROPOSED

GL

1:250

19.07.18

A0

THE ELMS LAND

THAME

DRAWING:

SCHEME

AMENDMENT

E

Glazed door changed to frosted

glazed screen

Flat/Appartment over Garage

Incidental Seating Areas

Maintenance Gate (1.2m)

FOG

Low timber knee rail with gaps

to facilitate access and

signage

KEY

P
age 110



P
age 111



P
age 112



 

 

 
 
 
 
 
 
 

APPENDIX 1 

Page 113



APP/Q3115/W/19/3228431 

LAND AT THE ELMS, THAME 

FINAL DRAWING SCHEDULE FOR APPEAL DECISION 

Title Paper 
Size 

Scale Drawing Number Revision 

Site Location Plan A3 1:1250 P.504.001 - 

Existing Site Plan A1 1:500 P.504.010 - 

Proposed Site Plan A1 1:500 P.504.110 C 

Parkland Management Plan A1 1:500 P.504.111 D 

Foot/Cycle Path Plans and Elevations A1 1:200 P.504.118 - 

Parkside Flats Proposed Floor Plans A1 1:250 P.504.172 B 

Parkside Flats Proposed Elevations 1 of 2 A1 1:250 P.504.173 B 

Parkside Flats Proposed Elevations 2 of 2 A1 1:250 P.504.174 A 

Crescent North and South Floor Plans A1 1:250 P.504.175 C 

Crescent Elevations A1 1:250 P.504.176 A 

North Terrace Group A1 1:100 P.504.177 A 

South Terrace Group A1 1:100 P.504.178 A 

Crescent West Plans and Elevations A1 1:250 P.504.181 C 

Crescent Elevations 2 A1 1:250 P.504.189 A 

Refuse Strategy A1 1:500 P.504.191 A P
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Indicative Service Routes Plan A1 1:500 P.504.500 
 

A 

Watercolour View 1 A1 NTS P.504.WV.01 
 

- 

Watercolour View 2 A1 NTS P.504.WV.02 
 

- 

 
 

Comparison Drawings: 
 

Title Paper 
Size 

Scale Drawing Number Revision 

Parkside Flats Comparison 1 A1 1:250 P.504.182 A 
 

Parkside Flats Comparison 2 A1 1:250 P.504.183 A 
 

Crescent Flats Comparison 3 A1 1:250 P.504.184 - 
 

Crescent Flats Comparison 4 A1 1:250 P.504.185 - 
 

North Terrace Group Comparison 5 A1 1:250 P.504.186 - 
 

South Terrace Group Comparison 6 A1 1:250 P.504.187 - 
 

Crescent West Comparison 7 A1 1:250 P.504.188 - 
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Neutral Citation Number: [2020] EWHC 2098 (Admin) 
 

Case No: CO/4682/2019  

IN THE HIGH COURT OF JUSTICE 

QUEEN'S BENCH DIVISION 

PLANNING COURT 

Royal Courts of Justice 

Strand, London, WC2A 2LL 

 

Date: 31/07/2020 

 

Before : 

 

THE HON. MR JUSTICE HOLGATE 

- - - - - - - - - - - - - - - - - - - - - 

Between : 

 

 Rectory Homes Limited Claimant 

 - and -  

 Secretary of State for Housing Communities and 

Local Government 

Defendant 

 -and-  

 South Oxfordshire District Council Interested 

Party 

 

- - - - - - - - - - - - - - - - - - - - - 

- - - - - - - - - - - - - - - - - - - - - 

Mr. Rupert Warren QC and Mr. Matthew Fraser (instructed by Eversheds Sutherland 

LLP) for the Claimant 

Mr. Leon Glenister (instructed by Government Legal Department) for the Defendant 

The Interested Party did not attend the hearing 

 

Hearing date: 8 July 2020 

- - - - - - - - - - - - - - - - - - - - - 

Approved Judgment 
 

 

Covid-19 Protocol: This judgment was handed down remotely by circulation to the 

parties’ representatives by email and released to BAILII. The date and time for hand-

down is deemed to be 10:00 on the 31st July 2020

Appendix 3
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Mr. Justice Holgate :  

Introduction

1. The Claimant, Rectory Homes Limited, applies under s.288 of the Town and Country 

Planning Act 1990 (“TCPA 1990”) to challenge the decision of the Defendant’s 

Inspector dated 21 October 2019 dismissing their appeal against the decision of South 

Oxfordshire District Council (“SODC”) to refuse planning permission for development 

at The Elms, Upper High Street, Thame OX9 2DN, namely “the erection of a ‘Housing 

with Care’ development (Use Class C2), a communal residents centre” and other works. 

2. The central question in the challenge is whether, as the Claimant submits, on a proper 

interpretation of the development plan, a proposal for extra care housing within the C2 

Use Class does not fall within the scope of the policy requiring schemes for 3 or more 

dwellings to provide affordable housing. 

3. The appeal site comprises 2.94 ha of land in the centre of Thame to the south of The 

Elms, a 19th century house and Grade II listed building, and of dwellings facing Park 

Street.  Elms Park lies to the east, Elms Road to the south and properties fronting Nelson 

Street to the west.  The site lies within the Thame Conservation Area.  It is an open area 

of privately-owned parkland and mature trees.  

4. The Thame Neighbourhood Plan (“TNP”) allocates the site for up to 45 dwellings.  On 

5 August 2015 planning permission was granted for the erection of 37 dwellings and 

the creation of new public open space (“the 2015 scheme”).  It is common ground that 

this development was begun and the permission remains extant.  The Inspector accepted 

evidence showing that there was a real possibility of this development being completed 

in the event of the appeal being dismissed.  In other words, he accepted that the 2015 

scheme should be taken into account as a “fallback” and gave substantial weight “to 

this material consideration” (DL 66).  A linked s.106 obligation required a financial 

contribution to be made to off-site affordable housing equivalent to 40% of the 37 

dwellings to be built on site.  It does not appear that the obligation to make that payment 

had yet been triggered. 

5. The appeal scheme would provide 78 units of residential accommodation.  Each unit 

would have its own front door, between one and four bedrooms, a living room, 

bathroom and kitchen allowing for independent living (paragraphs 7-8 of the Statement 

of Facts and Grounds).   

6. By clause 1.1 of a s.106 agreement dated 13 September 2019 the “development” was 

defined as:- 

“the erection of a ‘Housing with Care’ development (Use Class 

C2) for 78 open market extra care Dwellings and a communal 

residents centre” 

The residential units are referred to as “dwellings” or “extra care dwellings” in several 

parts of the agreement.  The term dwelling is defined in clause 1.1 as:- 

“a building erected or proposed to be erected upon the Site 

pursuant to the Planning Permission or (where clause 6.10 
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applies) a Section 73 Permission or part of such building 

designed for residential occupation as extra care Dwellings in 

accordance with this Agreement and the Planning Permission 

and includes flats” 

7. The s. 106 agreement restricted the occupation of each “dwelling” to up to 2 people 

(see clause 2.1 of schedule 2) at least one of whom must be aged 65 or more and in 

need of at least 2 hours of “personal care” a week (“the primary resident”).  The level 

of care required is likely to increase with age and is to be the subject of regular 

assessment at least once a year. A person who is not themselves aged 65 or more and 

in need of such care, may only live in one of the dwellings if he or she is the spouse or 

partner of the primary resident of that dwelling. Accordingly, the drafting of the s.106 

agreement proceeded on the basis that the provision of residential accommodation 

under the C2 Use Class could include an extra care dwelling in which no more than 1 

person or two 2 people living as a couple may reside. 

8. The site is to be managed by a property services company working together with a CQC 

registered care provider for the provision of on-site personal and domiciliary care.  All 

residents would be entitled to use the communal facilities in the residents’ centre, which 

included a lounge/function room, dining area, 3 treatment rooms and gym.  The services 

and facilities, including the maintenance of communal spaces, would be paid for 

through a service charge on each residential unit.  The section 106 obligation would 

require each “primary resident” of a dwelling to buy a “basic care package” (as defined) 

to meet their needs in accordance with a health assessment (clause 2.12 of schedule 2).  

The personal care services which are available are defined in the agreement.  The owner 

of the site and the developer covenanted “to ensure that the personal care and other 

support services appropriate to the assessed need of the primary resident of the dwelling 

(so as to allow them to live independently) is available to them if required by their 

individual health assessment, 24 hours a day and seven days a week” (clause 2.9). 

9. The remainder of this judgment is set out under the following headings:- 

Development plan policies 10 – 17 

The main issues in the planning appeal 18 – 22 

Issues in the planning appeal on extra care and affordable housing 23 – 38 

The Inspector’s conclusions on the overall planning balance 39 

Summary of the grounds of challenge 40 – 41 

Ground 2 42 – 82 

Page 118



Judgment Approved by the court for handing down. Rectory Homes v SSHCLG & SODC 

 

4 
 

Ground 1 83 – 93 

Ground 3 94 – 100 

Ground 4 101 – 109 

Ground 5 110 – 112 

Conclusion 113 

Development Plan Policies 

10. The South Oxfordshire Core Strategy was adopted in December 2012 and forms part 

of the statutory development plan. 

11. Policy CSH3 sets out the circumstances in which development will be required to 

provide affordable housing:- 

“40% affordable housing will be sought on all sites where there 

is a net gain of three or more dwellings subject to the viability of 

provision on each site. 

• In cases where the 40% calculation provides a part unit a 

financial contribution will be sought equivalent to that 

part unit; 

• A tenure mix of 75% social rented and 25% intermediate 

housing will be sought; 

• With the exception of part units the affordable housing 

should be provided on site and the affordable housing 

should be mixed with the market housing; 

• The housing should meet required standards and should 

be of a size and type which meets the requirements of 

those in housing need.” 

12. Paragraph 7.29 of the explanatory text of the Strategy states that, according to the 

Housing Needs Assessment prepared in 2008 for the plan process, the annual need for 

new affordable housing in the district is 530 units.  Because that was almost equivalent 

to the full housing allocation assigned to the District by the former South East Plan of 

547 units a year until 2026, an affordable housing target based on the annual need figure 

would have been unrealistic and so the core strategy sought to maximise the amount of 

affordable housing required while ensuring that housing schemes are deliverable.  A 

Housing Viability Study carried out as part of the preparation of the Core Strategy 

supported the use of both the 3 unit threshold for the requirement to provide affordable 
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housing and the 40% target, subject to “individual site circumstances” and the carrying 

out of a full viability appraisal for development on any particular site (paragraphs 7.29 

to 7.32 of the Core Strategy). 

13. Policy CSH4 deals with the different types of housing needed:- 

“A mix of dwelling types and sizes to meet the needs of current 

and future households will be sought on all new residential 

developments. 

• At least 10 per cent of market housing on sites of 10 

dwellings or more should be designed to meet current 

Lifetime Homes standards. 

• In the case of affordable housing all ground-floor 

properties should be designed to meet current Lifetime 

Homes standards. 

• The provision of dwellings for people with additional 

special needs will be sought as part of the overall 

affordable housing percentage. 

• Specialist accommodation for older people should be 

provided in the new greenfield neighbourhoods 

identified in this strategy and will be permitted at other 

suitable locations.” 

The third bullet point is elaborated by paragraph 7.39:- 

“The aim of government policy is to provide support for people 

to be able to live in or remain in their own homes. This can 

include homes adapted for people with disabilities and/or in 

housing schemes which provide specific forms of support. These 

include people with disabilities, older people and vulnerable 

young people. Within the affordable housing element of the 

larger developments, we will look for scheme(s) to meet the 

needs of specific vulnerable groups.” 

14. Paragraphs 7.41 to 7.42 of the explanatory text of the Core Strategy deals with 

“specialist accommodation” for older people:- 

“7.41.  There are a range of models that can play a part in 

providing specialist accommodation for the elderly. These 

include sheltered and enhanced sheltered housing, Extra Care 

housing, retirement villages, continuing care retirement 

communities and registered care homes both with and without 

nursing care. The council’s preference is for Extra Care housing 

or schemes which include an element of Extra Care provision 

within them, in accordance with the county council’s Extra Care 

housing strategy. 
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7.42.  Where appropriate, specialist accommodation for the 

elderly should be provided on a mixed-tenure basis, and such 

accommodation should be located on sites in or adjacent to the 

towns or within the larger villages. Where any scheme providing 

specialist accommodation for the elderly (with or without care) 

includes an affordable housing component, this can count 

towards the overall 40% affordable housing requirement if part 

of a wider development.” 

15. In March 2013 the Thame Neighbourhood Plan was made by SODC as a 

neighbourhood development plan under s.38A of the Planning and Compulsory 

Purchase Act 2004.  Policy H1 allocates land for 775 homes distributed across a number 

of sites in the town, including the appeal site. 

16. Policy H8 of the Neighbourhood Plan provides for affordable housing:- 

“All proposals for new housing where there is a net gain of three 

or more homes should provide affordable housing as required by 

Policy CSH3 of the South Oxfordshire Core Strategy 2012. 

Affordable homes should be well integrated with market 

housing. The type and size of affordable homes should meet the 

specific needs identified for Thame.” 

Both this policy and the accompanying “objective” follow SODC’s Core Strategy and, 

as we shall see below in relation the latter, the words “home” and “dwelling” are used 

interchangeably. 

17. Policy HA4 dealt specifically with The Elms allocation and included the following 

relevant guidance:- 

“The key issue is heritage, specifically the relationship of 

proposed development to The Elms listed building and to the 

wider Thame Conservation Area. A heritage assessment has 

been carried out by the landowners, and this is available in the 

Thame Neighbourhood Plan Evidence Base. The landowner’s 

consultant team has discussed the principles of developing the 

site with English Heritage. The site’s sensitivities mean that the 

residential development will be restricted to the eastern and 

south-eastern side, although it is not possible to define the exact 

extent of the built area and open space prior to designs being 

completed and agreed. In any event, the site will provide no more 

than 45 dwellings.    

……. 

The precise number of dwellings to be accommodated on the site 

is to be determined through a detailed design proposal to enable 

full consideration of the heritage issues, public benefits and other 

material planning matters.” 
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The main issues in the planning appeal 

18. In DL 12 the Inspector set out the main issues in the planning appeal as follows:- 

(1) how the appeal proposal should be considered; 

(2) the relationship to the development plan, with specific reference to: 

- the site specific policy in the Thame Neighbourhood Plan; 

- the type and size of accommodation proposed; 

(3) the effect on heritage assets, in particular the setting of The Elms as a listed building 

and the Thame Conservation Area; 

(4) whether the proposal would make appropriate provision for affordable housing; 

(5) whether the proposal would make appropriate provision for infrastructure and other 

related facilities and for any necessary improvement works to Elms Park; 

(6) the weight to be given to the extant planning permission on the site; and 

(7) whether there are any other material considerations, including the benefits of the 

proposal, which would indicate that the appeal should be determined otherwise 

than in accordance with the development plan. 

19. This challenge is mainly concerned with the Inspector’s reasoning on issues (1), (2), 

(4) and (7). 

20. Under issue (2), the Inspector found that the proposal conflicted with Policy HA4 of 

the TNP because it would provide 78 dwellings rather than the maximum permitted by 

the policy of 45, a materially significant exceedance (DL 23, 67 and 93). 

21. On issue (3), the Inspector concluded that the proposal would cause “less than 

substantial harm” to the setting of the listed building and to the character and 

appearance of the conservation area.  But ultimately, he decided that the public benefits 

of the proposal would balance the heritage harms, applying paragraph 196 of the 

National Planning Policy Framework (“NPPF”) (see DL 30 to 47 and 94).  Issue (5) 

was also resolved in the Claimant’s favour (DL 60-62). 

22. Under issue (7), the Inspector decided that the most important policies of the 

development plan remained up-to-date and consistent with the NPPF.  He concluded 

that the “tilted balance” in paragraph 11d of the NPPF did not apply (DL 68 to 79).  

There is no challenge to that part of the decision, but there is a challenge to the way in 

which the overall planning balance was struck in DL 93 to 96. 

Issues in the planning appeal on extra care and affordable housing 

23. The parties at the inquiry saw issues (1) and (4) as being related.  How the appeal 

proposal should be defined and understood was thought to affect the issue of whether 

policy CSH3 applied so as to require the proposal to provide affordable housing.   
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24. Both the Claimant and SODC agreed that the use of the whole scheme should be 

considered as falling within the words italicised below in Class C2 of the Schedule to 

the Town and Country Planning (Use Classes) Order 1987 (SI 1987 No. 764) (“the Use 

Classes Order”) :- 

“Residential institution 

Class C2. Use for the provision of residential accommodation 

and care to people in need of care (other than a use within class 

C3 (dwelling houses). Use as a hospital or nursing home. Use as 

a residential school, college or training centre” (italics added) 

“Care” is defined in Article 2 as:- 

““care” means personal care for people in need of such care by 

reason of old age, disablement, past or present dependence on 

alcohol or drugs or past or present mental disorder, and in class 

C2 also includes the personal care of children and medical care 

and treatment;” 

It was common ground that the proposal would involve the provision of care as so 

defined to persons in need of such care. 

25. The C3 Use Class is defined as follows:- 

“Class C3.    Dwellinghouses 

Use as a dwellinghouse (whether or not as a sole or main 

residence) by—  

(a)  a single person or by people to be regarded as forming a 

single household;  

(b)  not more than six residents living together as a single 

household where care is provided for residents; or  

(c)  not more than six residents living together as a single 

household where no care is provided to residents (other than 

a use within Class C4). 

Interpretation of Class C3  

For the purposes of Class C3(a) “single household” is to be 

construed in accordance with section 258 of the Housing Act 

2004.” 

The Use Classes Order does not define “dwellinghouse”. 

26. The essence of the Claimant’s case before the Inspector and before this court is that the 

use of the word “dwellings” in the affordable housing policy, CSH3, of the SODC’s 

Core Strategy could only refer to a dwelling in the C3 Use Class.  Because it was agreed 

between the parties that the entirety of the proposed development fell within the C2 Use 
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Class, the Claimant contended that it had to follow that no part of the development 

could fall within the C3 Use Class and so could not amount to a “dwelling” under policy 

CSH3 triggering a requirement to provide affordable housing (likewise policy H8 of 

the TNP). 

27. On 19 September 2019 the Inspector sent to the parties a Pre-Inquiry Note setting out 

some questions about the implications of the agreed position they had reached. He 

referred to paragraph 014 of the NPPG dealing with “Specialist housing for older 

people” issued on 26 June 2019” which states:- 

“How does the use classes order apply to specialist housing 

for older people? 

It is for a local planning authority to consider into which use 

class a particular development may fall. When determining 

whether a development for specialist housing for older people 

falls within C2 (Residential Institutions) or C3 (Dwellinghouse) 

of the Use Classes Order, consideration could, for example, be 

given to the level of care and scale of communal facilities 

provided.” 

28. It is helpful to put paragraph 014 into context.  Paragraph 010 explains the different 

types of “specialist housing” that may be provided:- 

“There are different types of specialist housing designed to meet 

the diverse needs of older people, which can include: 

• Age-restricted general market housing: This type of 

housing is generally for people aged 55 and over and the 

active elderly. It may include some shared amenities such as 

communal gardens, but does not include support or care 

services. 

• Retirement living or sheltered housing: This usually 

consists of purpose-built flats or bungalows with limited 

communal facilities such as a lounge, laundry room and 

guest room. It does not generally provide care services, but 

provides some support to enable residents to live 

independently. This can include 24 hour on-site assistance 

(alarm) and a warden or house manager. 

• Extra care housing or housing-with-care: This usually 

consists of purpose-built or adapted flats or bungalows with 

a medium to high level of care available if required, through 

an onsite care agency registered through the Care Quality 

Commission (CQC). Residents are able to live independently 

with 24 hour access to support services and staff, and meals 

are also available. There are often extensive communal areas, 

such as space to socialise or a wellbeing centre. In some 

cases, these developments are known as retirement 
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communities or villages - the intention is for residents to 

benefit from varying levels of care as time progresses. 

• Residential care homes and nursing homes: These have 

individual rooms within a residential building and provide a 

high level of care meeting all activities of daily living. They 

do not usually include support services for independent 

living. This type of housing can also include dementia care 

homes. 

There is a significant amount of variability in the types of 

specialist housing for older people. The list above provides an 

indication of the different types of housing available, but is not 

definitive. Any single development may contain a range of 

different types of specialist housing.” 

The present proposal fell within that description of “extra-care housing” or “housing 

with care”. 

29. The Inspector wanted to understand the legal implications of the agreement by the 

Claimant and SODC that the proposal fell within the C2 Use Class.  He referred the 

parties to Church Commissioners v Secretary of State for the Environment [1996] 71 P 

& CR 73 and asked a number of questions about the identification of the planning unit, 

before and after the carrying out of the development, and whether the use of any 

buildings would be ancillary to another element.  The Inspector’s questions were as 

follows:- 

“(i) What is the planning unit at present;  

(ii) What would be the planning unit(s) following completion of 

the development;  

(iii) If the appeal is granted, implemented completed, would each 

individual ‘House with Care’ represent an individual planning 

unit;  

(iv) Would each ‘House with Care’ represent a ‘dwelling’;  

(v) How should the communal accommodation be considered;  

(vi) Would any element, and in this I am referring to the use of a 

building and its immediate grounds, represent an ancillary 

element, and if so, what would it be ancillary to and what would 

the planning unit be;  

(vii) Does the physical disposition of buildings upon a site make 

any difference to the proper consideration of these matters;  

(viii) Can a Planning Obligation make a difference as to how 

uses should be considered, both in law and practice;  
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(ix) Is there merit in the proposition that, if the appeal is granted, 

implemented and completed that a mixed use would occur, made 

up of a planning unit consisting of the ‘Houses with Care’ and 

the communal accommodation, with other planning unit(s) for 

the public open space and other elements of the proposed 

development;  

(x) Is there merit in the proposition that, if the appeal is granted, 

implemented and completed, the site would consist of a number 

of planning units, with the ‘Houses with Care’ being 78 

individual units, the communal accommodation being another, 

with other planning unit(s) for the public open space and other 

elements of the proposed development?” 

30. In summary, the Claimant responded that:- 

(a) For a building to fall within the C3 Use Class it must have the physical 

characteristics of a “dwelling” as characterised in Gravesham Borough Council 

v Secretary of State for the Environment (1984) 47 P & CR 142 and must also 

be used in a manner falling within the terms of Class C3; 

(b) The whole of the appeal site, both at the time of the inquiry and upon completion 

of the development, constituted a single planning unit; 

(c) Upon completion of the development each individual unit of accommodation 

would not represent a separate planning unit.  Instead, the 78 units would be 

“units of residential accommodation within a single C2 planning unit”; 

(d) Each unit would not represent a dwelling because “C3 dwellings are expressly 

excluded from the definition of C2 residential institutions;” 

(e) None of the proposed buildings would be used for an ancillary purpose.  The 

whole site would be a C2 planning unit within which a variety of different 

activities would take place contributing to the “residential institution” use of the 

site as a whole; 

(f) Here the proposal fell within Class C2 because of the terms of the section 106 

obligation governing the use of the site, together with the conditions of any 

permission granted. 

Point (a) is significant.  It correctly recognises that the word dwelling can properly be 

used to describe firstly the physical nature of a building or property, as well as secondly 

the way in which it is used. 

31. In summary, SODC responded that:- 

(a) The planning unit at the time of the inquiry was the entirety of the appeal site 

“assuming that this land is in single occupation”; 

(b) Following completion of the development, there would continue to be a single 

planning unit comprising the whole site; 
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(c) Each unit of residential accommodation would not be an individual planning 

unit.  The whole site would be in C2 use, with the provision of care as important 

as, and integral to, the provision of accommodation; 

(d) Each Housing with Care unit is a dwelling, in form and function. A C2 use can 

include residential accommodation in the form of dwellings, provided those 

dwellings are not in C3 use; 

(e) The primary components of a use within the relevant part of C2 are use for the 

provision of (a) residential accommodation and (b) care. Elements of the scheme 

that do not constitute the provision of accommodation or care would fall to be 

considered as ancillary to the C2 use; 

(f) If the provision of care is merely an ancillary activity to what is essentially a 

dwellinghouse use then the appropriate use class would be Class C3. A planning 

obligation that ensures that the accommodation is occupied by persons in need 

of care, and that the provision of care is (or will be) integral to their occupation, 

can form part of the factual matrix demonstrating a C2 use. 

32. It will be seen that, for the most part, the Claimant and SODC were in agreement.  

Although there was a slight difference of approach between the parties on the 

“ancillary” issue (point (e)), that did not affect the key reasoning of the Inspector or 

affect the issues before the Court.  The key difference lay in what they said at point (d).  

The Claimant’s stance was that because it was agreed that the residential 

accommodation did not fall within Class C3, none of those units could constitute a 

dwelling. SODC’s case was that the “housing with care” units were dwellings in both 

“form and function”, and as such could fall within the C2 Use Class provided that they 

are not in C3 use. 

33. SODC’s analysis of these issues remained the same by the time the inquiry closed.  In 

particular, they continued to adhere to their point (d) and maintained that residential 

accommodation could be provided within a C2 development as dwellings, (so long as 

the use of each such dwelling did not fall within the C3 Use Class) (see paragraph 32 

of Closing Submissions). 

34. The Inspector’s reasoning on issue (1) in his list of main issues, “How the appeal 

proposed should be considered”, then followed at DL 13 to 18 and 21:- 

“13. The two main parties agreed that the use should be 

considered to fall within Class C2 of the UCO. The main 

difference was how the individual units for those living on site 

should be considered. The Council was of the view that they 

should be considered as dwellings ancillary to the overall use of 

the site as a C2 use, but the appellants considered that they would 

be “C2 units”, on the basis that the definition of Class C2 

excludes “use within class C3 (dwelling house)” and through the 

operation of the Planning Obligation. 

14. The Planning Practice Guidance (the PPG) states: “Not all 

uses of land or buildings fit within the use classes order. … 

Where land or buildings are being used for different uses which 
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fall into more than one class, then the overall use of the land or 

buildings is regarded as a mixed use, which will normally be sui 

generis. The exception to this is where there is a primary overall 

use of the site, to which the other uses are ancillary. For example, 

in a factory with an office and a staff canteen, the office and staff 

canteen would normally be regarded as ancillary to the factory.” 

It therefore follows, in the case of the cited factory, the “office” 

and the “staff canteen” are still an “office” and a “staff canteen” 

respectively but are ancillary to the factory and are not classified 

separately under the UCO. 

15. There is no statutory definition of a dwelling in planning 

legislation, but the Courts have accepted that the distinctive 

characteristic of a dwellinghouse is its ability to afford to those 

who use it the facilities required for day-to-day private domestic 

existence. In this case each of the units has all the necessary said 

facilities, that is kitchens, washing facilities, bedrooms and 

living areas. 

16. The appellants also sought to show that even though each 

unit had all the facilities required for day-to-day private domestic 

existence that did not necessarily mean that each was a dwelling, 

setting out the counter example of an apart-hotel unit. However, 

that unit is not used on a permanent basis as the primary place of 

residence, which would be the case here, and that to my mind 

makes a material difference. 

17. It is next necessary to deal with the point made by the 

appellants that the UCO positively excludes a “use within class 

C3 (dwelling house)”. A use that is ancillary does not represent 

a primary use and the UCO deals with primary uses. Thus, each 

of these units/dwellings would not fall within Class C3 and the 

exclusion in the UCO does not affect my conclusions. 

18. One of the Planning Obligations deals with how the 

occupiers may utilise the site and ensures both an age restriction 

and a requirement for Personal Care but refers to each unit as a 

“Dwelling”. This term is specifically defined as a “building 

designed for residential occupation as extra care Dwellings”. 

This, therefore it seems to me, reinforces my conclusion rather 

than go against it. 

[…] 

21. I therefore conclude that, while ancillary to the overall C2 

use of the appeal site, each accommodation unit represents a 

dwelling.” 

35. In DL 17, which forms only part of his reasoning, the Inspector appears to have taken 

the view that if each of the dwellings proposed would be ancillary to the C2 use of the 

site, the exclusion of dwellings falling within the C3 Use Class, upon which the 
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Claimant had relied, could not apply.  This has given rise to the Claimant’s challenge 

under ground 1, that a use which forms a constituent part of the primary use described 

by a Use Class, for example C2, cannot be ancillary to that use. 

36. The Inspector dealt with his main issue (4) at DL 48 to 59.  The Inspector concluded 

that the proposed units of residential accommodation were dwellings to which the 

requirement to provide affordable housing under Policy CSH3 of the Core Strategy 

applied. The Claimant challenges that conclusion as a misinterpretation of the policy 

(see ground 2).  

37. On 14 October 2019 a different Inspector issued a decision letter granting planning 

permission for an extra care scheme with up to 65 apartments and cottages, treated as 

falling within the C2 Use Class, on a site in Lower Shiplake, which is also situated 

within the area of SODC and therefore subject to the same Core Strategy policies.  

Although he endorsed the use of the description “apartments and cottages”, that 

Inspector decided that those units did not constitute dwellings and so the grant of 

permission in that case was not made subject to any requirement to provide affordable 

housing under Policy CSH3. As Mr. Leon Glenister pointed out on behalf of the 

Secretary of State, it is important to note that the reasoning in the Shiplake Inspector’s 

decision did not involve the central issue raised in the present case about the effect of 

the exclusion of the C3 Use Class from residential accommodation in Class C2. 

38. The Shiplake decision was simply forwarded to the Inspector in the present case without 

any representations from either party.  The Thame Inspector dealt with that decision at 

DL 19-20 and 53.  This gives rise to ground 3 of the challenge. 

The Inspector’s conclusions on the overall planning balance 

39. The Inspector’s overall conclusions were set out in DL 93 to 96:- 

“93.  Taken as a whole the proposal would be contrary to the 

development plan in that it would materially exceed the 

maximum number of dwellings set out in the site specific policy 

in the TNP. It would cause harm to the setting of The Elms and 

to the TCA, which are both designated heritage assets, contrary 

to the relevant policies in the SOLP, the SOCS and TNP; special 

attention and great weight should be given to these harms. It 

would also fail to provide affordable housing, in particular on-

site, to deliver a mixed community, in line with the policies of 

the SOCS, the TNP and the Framework. While there would be 

compliance with other policies, I consider that these are the most 

important policies for the determination of this appeal. These 

policies are all up-to-date. 

94. As explored above, the proposal would result in less than 

substantial harm to, and thus the significance of, both the setting 

of The Elms and to the TCA. These should be balanced in line 

with paragraph 196 of the Framework with the public benefits of 

the proposed development. In this regard I consider that the 

public benefits identified above would balance those heritage 

harms. This is in line with Policy HA4 of the TNP which allows 

Page 129



Judgment Approved by the court for handing down. Rectory Homes v SSHCLG & SODC 

 

15 
 

for a balance to be undertaken as to the overall planning 

conclusion, but this would not mean that there was compliance 

with that policy overall due to the number of dwellings being 

proposed. 

95. By failing to provide affordable housing on the appeal site, 

the proposal would result in very substantial harm. The need for 

owner occupied elderly persons extra care accommodation in the 

area does not outweigh this harm.  

96. I have given substantial weight to the fall-back position as a 

material consideration in this appeal, but this does not change 

my final conclusion. The heritage effects would be very similar 

to the appeal proposal, and the increase in the number of 

dwellings and other benefits associated with the appeal proposal 

but not the permitted scheme, would not outweigh the harm from 

the non-provision of affordable housing on site and the overall 

non-compliance with the site specific policy in the TNP.” 

Summary of the Grounds of Challenge 

40. In summary, the Claimant raises the following grounds of challenge:- 

“(1) The Inspector misinterpreted the UCO in concluding at 

DL[21] that “while ancillary to the overall C2 use of the appeal 

site, each accommodation unit represents a dwelling”.  

(2) The Inspector misinterpreted Policy CSH3 of the CS on 

affordable housing at DL[51]-[59]. 

(3) The Inspector failed to give legally adequate reasons for 

departing from the Shiplake Decision. 

(4) The Inspector unlawfully applied reg. 122 of CIL Regs in 

giving the financial contribution no weight at DL[83]; 

(5) The Inspector erred in his approach to the Development 

exceeding the 45 dwelling maximum in the TNP.” 

41. In his oral submissions, Mr. Rupert Warren QC for the Claimant, decided to run 

grounds 1 and 2 together.  However, I think it would be most convenient if I were to 

deal with ground 2 first before going on to consider ground 1 and then grounds 3 to 5. 

Ground 2 

42. The Claimant submits that “dwelling” in Policy CSH3 must be interpreted consistently 

with the Use Classes Order and so is limited to development falling within Use Class 

C3.  The Secretary of State submits that Policy CSH3 does not use language referable 

to that Order or to the C3 Use Class.  The word dwelling in Policy CSH3 is an ordinary 

English word which should be given its natural meaning.  It is not a technical expression 

or term of art.  The Plan does not contain a definition of “dwelling”. 

Page 130



Judgment Approved by the court for handing down. Rectory Homes v SSHCLG & SODC 

 

16 
 

Principles on the interpretation of planning policy 

43. The general principles governing the interpretation of planning policy have been set out in 

a number of authorities, including Tesco Stores Limited v Dundee City Council [2012] 

PTSR 983; Hopkins Homes Limited v Secretary of State for Communities and Local 

Government [2017] 1 WLR 1865; East Staffordshire Borough Council v Secretary of State 

for Communities and Local Government [2018] PTSR 88; R (Mansell) v Tonbridge and 

Malling Borough Council [2019] PTSR 1452; St Modwen Developments Limited v 

Secretary of State for Communities and Local Government [2018] PTSR 746; Canterbury 

City Council v Secretary of State for Communities and Local Government [2019] PTSR 

81; and (R (Samuel Smith Old Brewery) v North Yorkshire County Council  [2020] PTSR 

221. 

44. Planning policies should be interpreted objectively in accordance with the language used, 

read in its proper context. Planning policies should not be interpreted as if they were 

statutory or contractual provisions. They are not analogous in nature or purpose to a statute 

or a contract. Planning policies are intended to guide or shape practical decision-making, 

and should be interpreted with that purpose in mind. They have to be applied and 

understood by planning professionals and by the public to whom they are primarily 

addressed. Decision-makers are entitled to expect both national and local planning policy 

to be as clearly and simply stated as it can be and, however well or badly it may be 

expressed, the courts to provide a straightforward interpretation of such policy (Tesco at 

[18]; Mansell at [41]; Canterbury at [23]; Monkhill Ltd v Secretary of State for Housing, 

Communities and Local Government [2020] PTSR 416 at [38]). 

45. The following more specific principles are to be found in case law:- 

(i) Reading a policy in accordance with the language used and its proper context 

means reading the plan as a whole, or at least the relevant parts of it (Phides Estates 

(Overseas) Limited v Secretary of State for Communities and Local Government 

[2015] EWHC 827 (Admin) at [56]); 

(ii) The supporting text of a Plan is an aid to the interpretation of its policies.  The 

supporting text refers to explanatory material and the reasoned justification for a 

policy (Regulation 8 of the Town and Country Planning (Local Planning) 

(England) Regulations 2012 (SI 2012 No. 767)).  But supporting text does not form 

part of the policy and cannot override it (R (Cherkley Campaign Limited) v Mole 

Valley District Council [2014] EWCA Civ 567 at [21]); 

(iii) Where development plan policies are intended to implement national guidance, that 

guidance forms part of the relevant context to which regard may be had when 

interpreting those policies (Tesco at [27]); 

(iv) The public nature of development plans is of “critical importance”.  “Forensic 

archaeology”, for example, referring to earlier drafts of a local plan or to an 

Inspector’s report on the examination of the “submission draft” is generally 

inappropriate.  “The public is in principle entitled to rely on the public document 

as it stands, without having to investigate its provenance and evolution” (R (TW 

Logistics Limited v Tendring District Council [2013] 2 P & CR 9 at [13] to [15]).  

Neither the public relying on the development plan, nor the court having to interpret 

a policy, should be expected to delve into background documents to the plan’s 

preparation (Phides at [56]).  The same approach applies to the interpretation of the 
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NPPF (Dartford Borough Council v Secretary of State for Communities and Local 

Government [2017] PTSR 737)1; 

(v) If there is a particular difficulty in interpreting a policy which can only be resolved 

by looking at a document incorporated into the plan or explicitly referred to in it, 

then that extrinsic material may be examined (Phides at [56]; J.J. Gallagher Limited 

v Cherwell District Council [2016] EWHC 290 (Admin) at [42] and [46]). 

Whether “dwelling” in policy CSH3 is restricted to property within the C3 Use Class 

46. I deal first with a preliminary point. The Inspector suggested in his Pre-Inquiry Note 

that because the purpose of the Use Classes Order is to remove certain changes of use 

from development control, a planning permission ought not to be expressed in terms of 

a Use Class, particularly as that consent would be issued before the development is 

constructed and begins to be used. The principal parties at the inquiry did not see this 

as posing any legal difficulty and ultimately it did not appear in the Inspector’s 

reasoning in his decision letter. I agree with them on this point. For example, the 

provisions on certification of lawful development require that the lawfulness of an 

existing use (which may be based upon a planning permission), or the lawfulness of a 

proposed use, should be described by reference to any Use Class applicable 

(ss.191(5)(d) and 192(3)(b)).  I therefore cannot see why the grant of a planning 

permission may not also be defined in terms of a Use Class. 

47. I have come to the clear and firm conclusion that policy CSH3 does not use the word 

“dwelling” as a term restricted to the C3 Use Class.  The policy makes no reference, 

expressly or by implication, to the Use Classes Order at all.   

48. CSH3 defines the circumstances in which a development may be required to provide 

affordable housing and how much should generally be provided.  Essentially the policy 

is directed to the landowner and/or developer of the site for which planning permission 

for the whole scheme is sought. Therefore, the interpretation, and indeed application, 

of the policy is not affected by any issue about whether the development site will 

eventually result in multiple planning units when the dwellings are completed, sold off 

and occupied, whether for ordinary housing or for occupation restricted to a C2 assisted 

living scheme. If there is a requirement for a scheme to provide affordable housing then 

either (a) it will be provided on site in specified units which are made subject to a legal 

control restricting future occupation to that use, or (b) a financial contribution for off-

site provision will be accepted by the planning authority. The affordable housing policy 

is applied, and the relevant legal restrictions are created, before individual residential 

units start to be occupied. It therefore does not matter to the interpretation or application 

of the policy that the occupation of those units may or may not give rise to separate 

planning units. 

49. The policy operates by (1) setting a threshold for its application, simply expressed as a 

“net gain of three or more dwellings” and (2) requiring 40% of the accommodation 

                                                 
1 Although principle (iv) was common ground between the parties, I note that in Ashburton Trading Limited v 

Secretary of State for Communities and Local Government [2014] EWCA Civ 378 at [26] the Court of Appeal 

accepted that material forming part of the evidence base for, and referred to in, a development plan could be 

relevant to its interpretation, albeit without referring to TW Logistics. However, that different approach could not 

result in a different outcome for the Claimant here, because the extrinsic material relied upon does not provide 

any support for its interpretation of policy CSH3. 
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proposed to be affordable.  Plainly, the 40% requirement is applied as a percentage of 

the total housing proposed. So, if planning permission is sought for 100 residential 

units, the policy would generally require 40 of those units to be affordable and allow 

the remaining 60 units to be provided as “market housing”. The 40% requirement is not 

applied to either the market or the affordable housing elements separately. 

50. There is also a general requirement that the affordable housing should be provided on 

site and “be mixed with the market housing”. “Market housing” is defined in the Plan’s 

Glossary (p. 143) as “Private housing for rent or sale, where the price is set in the open 

market.”  Affordable housing is provided for those whose needs cannot be met by 

market housing (para. 7.28 and p. 141).  

51. Policy CSH3 follows on immediately after the policies which deal with overall housing 

provision for the district through to 2027 and a minimum density requirement for new 

housing developments (policies CSH1 and 2).  The reasoned justification for these 

policies is set out in paragraphs 7.1 to 7.26.  It covers housing need and the distribution 

of development throughout the district.  Throughout that section the terms “dwelling”, 

“house”, “unit” and “home” are used frequently and interchangeably.  They are not used 

in a technical or restrictive manner.  For example, the use of the word “house” does not 

exclude a dwelling in the form of a flat.   

52. The same approach continues in the text of the Plan following policy CSH3.  For 

example, paragraph 7.29 refers to the annual need for affordable homes in terms of 

“units”.  Paragraph 7.31 also expresses the “3 dwelling” threshold in Policy CSH3 in 

terms of “units”.  There is no indication in the Plan that these interchangeable words 

were being used so as to refer solely to dwellings in the C3 Use Class. 

53. It has become well-established that the terms “dwelling” or “dwelling house” in 

planning legislation refer to a unit of residential accommodation which provides the 

facilities needed for day-to-day private domestic existence (Gravesham p. 146; Moore 

v Secretary of State for the Environment, Transport and the Regions (1998) 77 P & CR 

114, 119; R (Innovia Cellophane Limited) v Infrastructure Planning Commission 

[2012] PTSR 1132 at [27]-[28]).  This concept is consistent with the Core Strategy’s 

interchangeable use of the words “dwelling”, “house”, “home” and “unit”. It can 

include an extra care dwelling, in the sense of a private home with the facilities needed 

for “independent living” but where care is provided to someone in need of care. This 

meaning is entirely consistent with the approach taken by the Claimant in the s. 106 

obligation referred to above. 

The scope of the C2 Use Class 

54. The Claimant’s argument depends upon an assertion that anything which is a dwelling 

or dwelling-house must fall within the C3 Use Class.  In other words, that Use Class 

exhaustively defines what may be considered to be a “dwelling” and therefore a unit of 

residential accommodation falling within Class C2 cannot include a “dwelling”. 

55. The Claimant rightly accepted before the Inspector that a property cannot fall within 

the C3 Use Class unless it has the physical characteristics of a “dwelling” as defined 

in Gravesham and is used in a manner falling within that Class (see [30] above). It 

follows that a property might properly be described as a “dwelling” in accordance with 

the physical criteria given in Gravesham without being used within the parameters of 
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Class C3.  Indeed, Class C3 demonstrates this point, both in the form in which it was 

originally enacted and in the version substituted (in England, but not Wales) by the 

Town and Country Planning (Use Classes) (Amendment) (England) Order 2010 (SI 

2010 No. 653). 

56. In its original form Class C3 applied to use as a dwelling house either (a) by a single 

person or “by people living together as a family” or (b) by not more than 6 residents 

living together as a single household (including where care is provided for residents).  

Where a single household (not being a family) comprised more than 6 persons, the use 

would fall outside Class C3, but the property could still be described as a dwelling-

house.   

57. The amended version of the C3 Use Class excludes from that Class the use of a dwelling 

house by no more than 6 residents living together as a single household where no care 

is provided and the use falls within Class C4 (also introduced in 2010). Class C4 applies 

to the use of a dwelling house by no more than 6 residents as a “house in multiple 

occupation” (as defined).  Class C4 shows that Class C3 does not cover all cases in 

which a property has the physical characteristics of, and is used as, a dwelling house. 

“Dwelling house” is not a term of art confined to the Class C3 Use Class. If recourse is 

had to the Use Classes Order in order to interpret the affordable housing policy in the 

Plan, the Order demonstrates that properties having the physical characteristics of a 

“dwelling” may be used as a dwelling in more than one way. 

58. The Claimant also submits that the title to the C2 Use Class “residential institution” 

indicates that accommodation in the form of a dwelling falls outside that Use Class. 

Reference may be made to a heading as an aid to construction of legislation (R v 

Montila [2004] 1 WLR 3141). 

59. There can be no doubt that a hospital, nursing home, residential school, college or 

training centre are all types of institutional use which provide accommodation. It is very 

unlikely that any of those uses would include dwellings in the sense defined in, for 

example, Gravesham, putting to one side ancillary flats or houses for accommodating 

staff.  

60. The first sentence of the C2 Use Class refers to “the provision of residential 

accommodation and care” without expressly requiring that to be provided by an 

institution in the traditional sense, such as a school or college or foundation of some 

kind. Indeed, if Parliament had provided that that should be the test, the proposals 

embodied in the s 106 obligation in this case (see [6] to [8] above), and in similar cases, 

would not suffice. But “institution” in Class C2 must have a broad meaning which 

would include, for example, an “organisation” managing the whole of a development 

or scheme in order to ensure that the needs of residential occupants for “care” are 

delivered. A development for an institutional or organisational use in this broad sense 

is compatible with the provision of residential accommodation and care to occupants 

living in dwellings within the scheme. That is the very model which the s. 106 

obligation in this case seeks to create and indeed the terminology which it employs. 

Substance and form are at one.  

61. I also note that the draftsman of the Order has excluded uses falling within Class C3 

from Class C2, but only in relation to uses falling within the first sentence of C2. That 

implies that “residential accommodation” in the C2 Use Class includes properties with 
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the physical characteristics of dwellings and used as such. Otherwise, the exclusion 

would not be necessary. Accordingly, a Class C2 development may include 

accommodation in the form of dwellings, for example flats and bungalows, each of 

which has facilities appropriate for private, or independent, domestic existence. But 

their use would only fall within the C2 Use Class if “care” is provided for an occupant 

in each dwelling who is in need of such care. 

62. Mr Glenister was right to identify this key point of distinction between the C2 and C3 

Use Classes which was effectively overlooked in the Claimant’s submissions in this 

court. As we have seen in [30] and [31] above, the difference between the parties at the 

inquiry was one of nomenclature, not substance. The Claimant called the units to be 

leased “units of residential accommodation within a single C2 planning unit” whereas 

SODC called them dwellings within a C2 scheme covering the same planning unit, or 

“C2 dwellings”. In my judgment SODC’s description was compatible with the C2 Use 

Class. As they said in paragraph 32 of their closing submissions at the inquiry:- 

“There is no ….. inconsistency between the classification of the scheme as a 

whole as a C2 use and a finding that within it there are dwellings. …………..

                                                                       

The residential accommodation provided as part of a C2 use can be in the 

form of dwellings …..” 

63. Where the units in an extra care scheme physically amount to dwellings, it really does 

not matter what alternative language a developer chooses to describe them. They still 

remain dwellings. What enables “residential accommodation”, including dwellings, to 

fall within the C2 Use Class is not simply the provision of care to occupants. Care may 

also be provided to one or more occupant of a dwelling falling within the C3 Use Class. 

A distinguishing feature of Class C2 accommodation is that occupants are in “need of 

care”. Indeed, the Claimant made it clear in its response to the Inspector’s note (see 

[30] above) and in it closing submissions at the inquiry (e.g. paragraph 15) that the 

application of the C2 Use Class to this development depended on the s. 106 obligation 

and its restriction on the occupation of accommodation “to those who are in need of 

and in receipt of care such that they come within the C2 Use Class.” 

64. For completeness I mention the Claimant’s submission that it would be “bizarre” to 

treat the units of accommodation within a C2 scheme as dwellings, because they could 

not be lawfully used as such without the grant of planning permission for a change of 

use to Class C3. There is nothing in this point. It assumes that a “dwelling house” use 

must always fall within Class C3 and cannot, for example, form part of a Class C2 

scheme. For the reasons I have given, those assumptions are incorrect and so the 

problem posed by the Claimant does not arise. There would be no practical problem in 

the units being sold off or leased to residential occupiers without obtaining C3 planning 

permissions for each individual unit. Indeed, if there were such a problem, then it would 

exist in any event, whatever the wording or interpretation of a policy in the development 

plan requiring the provision of affordable housing. In any event, the scope of policy 

CSH3, properly understood, is not constrained by the interaction between the C2 and 

C3 Use Classes, nor is it restricted to development falling withing Class C3. 

65. In summary, there is no reason why a C2 development or scheme may not provide 

residential accommodation in the form of dwellings. That possibility is not precluded 

by the operation of the C3 Use Class and its interaction with the C2 Use Class. Thus, 
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the language of the Order does not support the Claimant’s argument that the extra care 

accommodation proposed could not represent dwellings and therefore could not trigger 

the application of policy CSH3. 

The reasoned justification for Policy CSH4 of the Core Strategy 

66. I do not consider that paragraphs 7.39 to 7.42 of the Plan lend any support to the 

Claimant’s argument.  Paragraph 7.39 (see [13] above) simply provides that in the case 

of larger developments which include affordable housing, SODC will encourage some 

of that affordable element to be provided for specific vulnerable groups, for example 

the elderly.  That statement is simply concerned with a possible use of affordable 

housing which will be provided. It has nothing to do with the separate question of 

whether any affordable housing is required to be provided in the first place.  Paragraph 

7.39 does not imply, therefore, that open market dwellings provided for the elderly, 

including extra care housing, fall outside the scope of Policy CSH3, in contrast to other 

forms of open market housing. 

67. Paragraph 7.41 of the Plan (see [14] above) refers to the range of models that can 

provide specialist accommodation for the elderly.  SODC’s preference is for extra care 

schemes.  Paragraph 7.42 simply provides that where a scheme providing specialist 

accommodation for the elderly (with or without care) includes some affordable housing, 

that component may count towards satisfying the overall 40% affordable housing 

requirement applicable to a larger development of which it forms a part (i.e. a mixed 

development comprising general and specialist housing).  The language of 7.42 is 

consistent with the interpretation of Policy CSH3 as requiring proposals for open 

market dwellings for the elderly to provide affordable housing.  DL 55 of the Thame 

decision does not contain any error. 

68. I note that in paragraph 44 of the Shiplake decision the Inspector treated the first 

sentence of paragraph 7.42 of the Plan as acknowledging that the business models for 

some forms of residential development for the elderly may affect the requirement to 

provide affordable housing.  In so far as he might have been suggesting that open market 

dwellings provided for the elderly never engage Policy CSH3 that cannot, with respect, 

be correct.  Instead, his comment on that first sentence goes to viability analysis which, 

according to CSH3 and paragraph 7.32, may justify a reduction in the provision of 

affordable housing, or no such provision at all. 

69. Mr. Warren QC sought to rely upon sections 1.10 to 1.12 of SODC’s Housing Needs 

Assessment (2008), a document referred to in paragraph 7.29 of the Plan, as supporting 

the Claimant’s interpretation of Policy CSH3.  I do not consider that there is any 

“particular difficulty” in the interpretation of that policy which could justify recourse 

to extrinsic material.  In any event, the passages in the 2008 Report do not assist the 

Claimant, either in its contention that “dwellings” in CSH3 is limited to “C3 dwellings” 

or that open market housing for the elderly, such as extra care housing, falls outside the 

scope of Policy CSH3.  Paragraph 1.10.7 states that there are specific housing needs, 

such as sheltered housing and extra care housing, which should be addressed in addition 

to “general household requirements”.  Certain of those needs are dealt with in terms of 

both the affordable and the private sectors (1.11.1).  The 2008 Report, which simply 

formed part of the evidence base for preparing the draft plan and is not a policy 

document, contained no statement or suggestion that open market residential 

development for the elderly should not trigger any requirement to provide affordable 
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housing.  In any event, reliance upon this document exemplifies the sort of “forensic 

archaeology” which was criticised in TW Logistics. 

Viability testing of a draft policy 

70. That criticism also applies to the Claimant’s reliance upon SODC’s Affordable Housing 

Viability Study, referred to in paragraphs 7.30 to 7.31 of the Plan.  Paragraph 173 of 

the NPPF 2012 stated:- 

“Pursuing sustainable development requires careful attention to 

viability and costs in plan-making and decision-taking. Plans 

should be deliverable. Therefore, the sites and the scale of 

development identified in the plan should not be subject to such 

a scale of obligations and policy burdens that their ability to be 

developed viably is threatened. To ensure viability, the costs of 

any requirements likely to be applied to development, such as 

requirements for affordable housing, standards, infrastructure 

contributions or other requirements should, when taking account 

of the normal cost of development and mitigation, provide 

competitive returns to a willing land owner and willing 

developer to enable the development to be deliverable.” 

It appears to have been common ground at the inquiry that the 40% target for affordable 

housing was tested for general market housing but not, for example, in relation to extra 

care housing (see also paragraph 46 of the decision in the Shiplake appeal). 

71. I do not accept that material of this kind should be treated as an aid to the interpretation 

of Policy CSH3 for a number of reasons, both individually and cumulatively.  First, it 

involves delving into the background history of the plan, whereas the plan should 

generally be understood from its own text. Second, viability testing of policies in the 

preparation of a plan is typically carried out at a generic level and not, for example, for 

each individual site or each variant of a type of development.  Testing seeks to take into 

account the likely range of costs that will be imposed by local plan policies as a whole, 

including infrastructure contributions and the Community Infrastructure Levy (“CIL”).  

The Claimant has not suggested that the viability testing for the Core Strategy was any 

different. Third, the scope of an individual development plan policy should not be 

interpreted according to whether each variant of the type of development in question, 

or analogous forms of development, has been the subject of viability testing during plan 

preparation.  It may well be unnecessary or impractical to test all such variants. It would 

be wrong to conclude from the fact that there was no viability testing for a particular 

type of development, whether against a specific policy or a collection of policies, that 

proposals of that kind fall outside the ambit of that policy or policies. Instead, the 

meaning of a policy should be determined from the language used in the development 

plan. 

72. There is no real disadvantage or unfairness in adopting this approach to interpretation 

of policy. The statutory process for consultation on, and examination of, a draft 

development plan enables those who seek to promote development in a particular sector 

to make representations clarifying whether their projects would fall within the scope of 

a particular policy and, if so, to advance a case, for consideration by the Inspector 

conducting the examination, that the policy should not apply in such cases or only in a 
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modified way. If appropriate. viability testing may be raised as an issue in that process. 

If the Inspector should find that the plan is unsound, then it may not be adopted by the 

local planning authority, unless it requests the Inspector to make “main modifications” 

to render the plan “sound” (ss. 20 and 23 of the Planning and Compulsory Purchase Act 

2004). 

73. Even where an adopted policy (properly understood) applies to a particular type of 

development, when a planning application for a particular proposal is made, there may 

be site-specific considerations which would result in development becoming non-viable 

if the planning authority were to insist upon all policy requirements being satisfied. In 

that situation it may be possible for the developer to make a good case for the relaxation 

of one or more of such requirements in that instance. Indeed, this may also be the case 

for those types of development which have been the subject of generic viability testing 

against draft policies during plan preparation. The absence of viability testing during 

the preparation of a development plan should not be treated as a factor going to the 

interpretation or ambit of policy in that document. 

74. In paragraph 46 of the decision on the Shiplake appeal the Inspector took into account 

the absence of viability testing on the provision of affordable housing by extra care 

housing schemes as providing some support for his view that policy CSH3 did not apply 

to such proposals.  At DL 53, the Thame Inspector disagreed with the correctness of 

that approach because the Claimant had made no case on viability.  Mr. Warren QC 

suggested that if the Inspector was referring to the fact that no viability case had been 

put forward in the planning inquiry, that involved a non sequitur.  I see his point, but 

given the conclusion I have reached that the absence of viability testing is not an aid to 

interpreting the scope of policy CSH3, the views of the Shiplake Inspector on this aspect 

were irrelevant and likewise what the Thame Inspector said about them.  They have 

nothing to do with the legal validity of the latter’s decision. 

75. Although not essential to my reasoning on the interpretation of CSH3, I would mention 

one feature of the present case which illustrates how unhelpful the “viability testing” 

point can be to the interpretation of a policy.  The Claimant entered into a second s.106 

obligation on 13 September 2019 by which they would pay about £1.66m prior to 

commencing the extra care housing scheme, as a contribution towards the provision of 

affordable housing off site.  This was equivalent to the s.106 contribution referred to in 

[4] above. It was designed to overcome an objection put forward by the Council that 

the use of the site for extra care housing would result in the loss of the affordable 

housing contribution that would have been made under the 2015 scheme (equivalent to 

40% of 37 units or 14.8 units).  It was the Claimant’s case before the Inspector that the 

2015 scheme would be built if the appeal were to be dismissed.  That implied that that 

general market housing scheme would be viable notwithstanding the affordable housing 

contribution.  Logically, the same applies to the Claimant’s willingness to offer the 

same contribution in connection with the appeal scheme.  But the latter was not the 

subject of viability testing during the planning appeal to see whether a greater 

affordable housing contribution could be provided.  So, I doubt whether viability testing 

of extra care housing during the preparation of the plan would have demonstrated that 

the provision of any affordable housing by such schemes would never be viable.  In any 

event, on the interpretation of CSH3 I consider to be correct, viability testing for open 

market extra care housing can be addressed where appropriate on a case by case basis, 

just as may be done for general market housing. 
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Paragraph 64 of the NPPF 2019 

76. The Claimant also relies upon paragraph 64 of the NPPF 2019 which states:- 

“Where major development involving the provision of housing 

is proposed, planning policies and decisions should expect at 

least 10% of the homes to be available for affordable home 

ownership, unless this would exceed the level of affordable 

housing required in the area, or significantly prejudice the ability 

to meet the identified affordable housing needs of specific 

groups. Exemptions to this 10% requirement should also be 

made where the site or proposed development:  

a) provides solely for Build to Rent homes;  

b) provides specialist accommodation for a group of people with 

specific needs (such as purpose-built accommodation for the 

elderly or students);  

c) is proposed to be developed by people who wish to build or 

commission their own homes; or  

d) is exclusively for affordable housing, an entry-level exception 

site or a rural exception site.” 

77. The Claimant submits that the exemption in (b) for specialist accommodation, such as 

purpose-built accommodation for the elderly, indicates that “such schemes have always 

been exempt from making any affordable housing contributions” (paragraph 48 and 50 

of skeleton).  Although it is permissible when interpreting a development plan policy 

intended to implement national guidance to have regard to that guidance ([45(iii)] 

above), paragraph 64 substantially postdates the Core Strategy in this case, which was 

adopted in 2012.  Paragraph 64 is therefore irrelevant to the interpretation of CSH3. 

The same applies to what the Thame and Shiplake Inspectors had to say about paragraph 

64 of the NPPF in that context.  For completeness, I should add that the Claimant has 

not suggested that at the time when the draft Core Strategy was being prepared and 

considered there was any national guidance similar in effect, or interpretative 

significance, to paragraph 64 of the NPPF. 

78. For these reasons it follows that the Claimant’s criticism of DL 56 (a) does not affect 

the interpretation of CSH3 and (b) cannot vitiate the appeal decision. 

Summary on ground 2 

79. Fundamentally, the interpretation of a development plan policy must depend on the 

language used in that particular policy and in the plan.  As a general approach, unless 

the language of a policy expressly relies upon the Use Classes Order (or part thereof), 

or that plainly appears from the policy’s context, such provisions do not provide an aid 

to the interpretation of the policy. For the reasons I have given the term “dwelling” in 

policy CSH3 is not limited to property falling within the C3 Use Class. 
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80. Mr. Warren QC accepted that on the Claimant’s interpretation of CSH3 the Plan 

contains no policy mechanism by which affordable extra care housing may be secured 

through development control, despite the importance which SODC has attached to that 

type of provision (see e.g. para 7.42 of the Plan).  This is a further indication as to why 

the word “dwelling” in CSH3 should not be interpreted by being shoe-horned into the 

C3 Use Class. 

81. The housing chapter of the Plan is concerned with the delivery of new homes to meet a 

range of housing needs, including market housing, affordable housing and specialist 

needs.  There is nothing in the Plan to suggest, nor any reason to think, that the word 

dwelling, whether in Policy CSH3 or elsewhere, is confined to residential 

accommodation the use of which falls wholly within the C3 Use Class. 

82. For the reasons given above, ground 2 must be rejected. 

Ground 1 

83. When the Inspector considered under issue (4) whether the appeal proposal was 

required by policy CSH3 to provide affordable housing, he stated that he had already 

rejected the Claimant’s argument that the scheme did not include dwellings (DL 51 and 

52). 

84. Under ground 2 I have decided that the correct interpretation of “dwelling” in policy 

CSH3 (a) accords with the explanation of that term in Gravesham and (b) is not 

confined to proposals for dwellings for use within the C3 Use Class.  In DL 15-16 (see 

[34] above) the Inspector applied the decision in Gravesham and he made clear findings 

of fact that the residential units in the proposal scheme would constitute dwellings.  Mr. 

Warren QC rightly did not seek to impugn the Inspector’s factual findings in DL 15 and 

16.  They are not open to challenge.  On that basis, those findings were sufficient for 

policy CSH3 to apply to the appeal proposal.  

85. Nonetheless, the Claimant seeks to challenge the Inspector’s reasoning in DL 17 and 

DL 21. Having found that each of the proposed units of accommodation would 

represent a dwelling, the Inspector said in DL 17 that he should go on to deal with the 

Claimant’s argument that the effect of the Use Classes Order was to exclude from the 

C2 Use Class dwellings used within Class C3.  However, because policy CSH3, 

properly interpreted, is not confined to proposals for dwellings falling within Class C3, 

in my judgment the Inspector had no need to deal with the Claimant’s argument based 

on that Order. 

86. In DL 17 the Inspector said that the Use Classes Order only deals with primary uses 

and an ancillary use does not represent a primary use. Because he considered the 

proposed dwellings to be ancillary to the overall use of the site for C2 purposes, the 

Inspector reasoned that they could not be treated as primary uses falling within Class 

C3, and hence the  exclusion from Class C2 could not apply.  Likewise, in DL21 the 

Inspector stated that:- 

“… while ancillary to the overall C2 use of the appeal site, each 

accommodation unit represents a dwelling.” 
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87. It is plain from the decision letter that the Inspector agreed with the Claimant and SODC 

that the whole of the appeal site should be treated as a single planning unit.  Mr. 

Glenister appeared to suggest that the concept of a “planning unit” is really only 

relevant to assessing whether a material change of use occurs (see e.g. Burdle v 

Secretary of State for the Environment [1972] 1 WLR 1207).  But the concept is also 

relevant for defining the use of land. A planning unit represents an area of land or 

property within which a primary use (or perhaps mixed use) is identified and any other 

uses within that same unit are ancillary to that primary use (Westminster City Council 

v British Waterways Board [1985] AC 676, 684-5). 

88. Mr. Warren QC submits that in DL 17 and DL 21 the Inspector erred in law in thinking 

that the residential accommodation (or dwelling houses) being provided could be 

described as ancillary to a C2 use, because, by definition, that use is an essential or 

intrinsic part of the primary use.  The relevant part of the C2 Use Class refers to “the 

provision of residential accommodation and care.” 

89. I agree with Mr. Glenister that this line of argument could not possibly vitiate the 

decision.  DL 13 to 21 only considered the nature of the scheme so that the Inspector 

could decide under issue (4) whether affordable housing was required under policy 

CSH3.  For the reasons I have given under ground 2 that policy is not confined to 

proposals for dwellings within Class C3 of the Use Classes Order.  On that basis alone, 

as I have indicated, the Inspector had no need to address the interaction between the C2 

and C3 Use Classes and he had no need to consider the matters set out in DL 17 and 

DL 21.  As a matter of law those paragraphs were wholly immaterial to his decision. 

90. In any event, on a proper interpretation of the Use Classes Order, Class C2 may include 

residential accommodation in the form of dwellings as part of the primary use, subject 

to the provision of care and restrictions on occupation of the kind contained in the s.106 

obligation in this case. 

91. The Inspector’s findings in DL 15 and 16 are not challenged by the Claimant and they 

are not tainted by any criticism that may be made of the gratuitous reasoning in DL 17 

and reflected in DL 21.  The findings in DL 15 and 16 are legally sufficient to support 

the Inspector’s conclusions that policy CSH3 was engaged.  DL 51 and 52 must be read 

fairly as drawing upon DL 15 and 16.  

92. The Inspector’s other conclusion that the contribution to affordable housing offered was 

insufficient was a separate matter and, quite rightly, is not challenged.  The Claimant 

has not suggested that if its interpretation of CSH3 is rejected under ground 2, the policy 

did not apply to this proposal.  That is the key issue here. 

93. For all these reasons, ground 1 must be rejected. 

Ground 3 

94. After the close of the inquiry in the present case, the parties sent the Inspector a copy 

of the decision on the Shiplake appeal but without any further information, such as the 

s.106 obligation in that case. Neither side sent any submissions on the decision. The 

Inspector was not given any assistance as to how it might, or might not, affect the issues 

in the present case. 
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95. Notwithstanding that lack of assistance, it is said that the Inspector failed to give 

adequate reasons for differing from the Shiplake Inspector.  Although it must be 

acknowledged that the Thame Inspector did in fact address the Shiplake decision in DL 

19-20 and 53, the Claimant says that the Inspector failed to:- 

(1) address certain aspects of the Shiplake Inspector’s interpretation of CSH3; and 

(2) give reasons in DL 19-20 for distinguishing the use of the communal facilities 

in the two schemes. 

96. Point (1) goes nowhere. The Inspector in the present case did address a number of points 

made by the Shiplake Inspector on the interpretation of policy CSH3.  But given that 

the issues raised in this case about the interpretation of the policy and the interaction of 

C2 and C3 Classes, are questions of law which the Court has had to determine, and 

moreover the Claimant’s interpretation has been rejected, the Shiplake Inspector’s 

views on such matters and the alleged failings of the Thame Inspector to deal with them 

could not possibly flaw the latter’s decision letter. The Claimant did not advance any 

contrary argument. 

97. There is nothing either in point (2).  The present Inspector has indeed explained why 

he has taken a different view on the communal facilities, without departing from the 

common ground between the parties in the inquiry that the appeal proposal fell within 

the C2 Use Class.  What he said in DL 19-20 did not impinge on the factual findings he 

had already made in DL 15-16, which are not challenged, nor open to challenge. 

98. The above reasons are sufficient to dispose of ground 3, but, in addition, there is a real 

problem in the Claimant’s attempt to raise a ground of challenge in this court based 

upon the Shiplake decision. That Inspector accepted in paragraph 43 of his decision 

that, considered as individual elements, the residential units proposed (comprising 

apartments and cottages) would have the form, function and facilities associated with 

dwellings. But he went on to decide that the occupation of those units would be 

restricted to persons requiring care who would have access to communal facilities and 

that this Class C2 use of the overall site should not be disaggregated or “dissected” into 

its constituent parts when it came to applying policy CSH3. That is not an argument 

upon which the Claimant has relied in this challenge.  It was right not to do so. To 

conclude that a C2 scheme provides residential accommodation in the form of 

dwellings, to which policy CSH3 applies, does not require any disaggregation of the 

overall scheme into smaller units.   

99. On the conclusions which the Court has reached on the Claimant’s submissions under 

ground 2, there was no need for the Inspector in this case to say any more about the 

Shiplake decision.  The fact that the Inspector did not go into any further detail in DL 

19-20 could not possibly vitiate his decision. 

100. For these reasons, ground 3 must be rejected. 

Ground 4 

101. This ground relates to the way in which the Inspector applied regulation 122 of the CIL 

Regulations, which provides:- 
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“(1) This regulation applies where a relevant determination is 

made which results in planning permission being granted for 

development. 

(2) A planning obligation may only constitute a reason for 

granting planning permission for the development if the 

obligation is— 

(a) necessary to make the development acceptable in planning 

terms; 

(b) directly related to the development; and 

(c) fairly and reasonably related in scale and kind to the 

development.” 

102. The complaint relates to the Inspector’s treatment of the developer’s commitment to 

pay an affordable housing contribution of £1.66m pursuant to the second s.106 

obligation (see [75] above) in DL 83 which stated:- 

“It was for this reason that the appellants submitted the Planning 

Obligation to deliver a financial contribution towards off-site 

affordable housing. I do not consider that in this context such an 

obligation would relate to the development being permitted since 

it relates to something being “lost” from another scheme. It 

therefore would not comply with Regulation 122 of the CIL 

Regulations or paragraph 56 of the Framework. Consequently, I 

will not take it into account and can give it no weight. This means 

that the very substantial weight I have given to the harm from 

the failure to deliver affordable housing does not change.” 

103. The Inspector’s reference to “something being lost from another scheme” was to the 

2015 section 106 obligation which would provide the same sum of money for affordable 

housing in the event of the 2015 scheme being carried out (see DL 51). The Claimant’s 

evidence was that it would undertake that fallback development if the appeal were to 

be dismissed (DL 65-66). 

104. The Claimant points out that its case before the Inspector was that it entered into an 

obligation linked to the appeal scheme to make a contribution of £1.66m towards 

affordable housing in order to overcome a “negative” which SODC had advanced 

against that scheme, so that there would be “nothing foregone” and the Council’s 

criticism would be “overcome” (paragraphs 56-57 of the Claimant’s closing 

submissions to the inquiry).  The Claimant says that it therefore follows that, as between 

the principal parties at the inquiry, the contribution was “necessary to make the 

development acceptable in planning terms” and there was no basis for the Inspector to 

say in DL 83 that the obligation did not “relate to the development” proposed in the 

appeal. 

105. A challenge to an Inspector’s findings on the application of any of the three tests in 

regulation 122(2) can only be brought on public law grounds; the court may not 

substitute its own judgment for that of the decision-maker (Smyth v Secretary of State 
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for Communities and Local Government [2013] EWHC 3844 (Admin) at [192]; [2015] 

PTSR 1417 at [117]).  Assuming that the Claimant can overcome that hurdle by 

showing that the Inspector’s conclusion on the application of regulation 122(2)(b) was 

irrational, the next step in its argument is that the Inspector gave no weight to the 

obligation simply because he regarded it as immaterial, and not as a result of exercising 

his judgment on the weight to be attached to a relevant consideration (see the distinction 

drawn by Lord Hoffmann in Tesco Stores Limited v Secretary of State for the 

Environment [1995] 1 WLR 759, 780). 

106. Paragraph 64 of the Claimant’s skeleton “let the cat out of the bag.”  It turns out that 

the real complaint is about the Inspector’s decision to give “no weight” to the affordable 

housing contribution rather than his application of regulation 122.  But if the only issue 

raised by the Claimant in this challenge had been the weight given to that contribution 

as the means of overcoming the “loss” of the same sum of money otherwise provided 

under the 2015 scheme, no possible criticism could have been made of a decision by 

the Inspector to give it no weight.  Indeed, logically that would have been the inevitable 

outcome of making the contribution under the appeal scheme simply in order to 

overcome the harm involved in that “loss”, just as the Claimant’s closing submissions 

stated. In that context, the second s.106 obligation dated 13 September 2019 would only 

have neutralised that disbenefit of the appeal scheme. 

107. However, the Claimant is really seeking to go further by arguing that if, contrary to its 

contention, the Inspector had been entitled to decide that the appeal scheme was 

required to provide affordable housing under policy CSH3, then “the provision of a 

contribution should have been given weight (even if not equivalent to the full 40%)” 

(paragraph 64 of the Claimant’s skeleton). 

108. This argument has no merit.  In DL 51 the Inspector had already said that the 

contribution of £1.66m would only represent the equivalent of 13.8 affordable 

dwellings (40% of the 37 dwellings in the 2015 scheme), whereas the requirement in 

CSH3 was that the appeal scheme should provide 31.2 affordable dwellings (40% of 78 

dwellings).  This was not a case where the developer presented a viability analysis to 

show that no greater contribution could be justified. In DL 57 the Inspector found that 

the appeal proposal failed to “provide the full quantum of affordable housing required 

to make the scheme policy compliant.” He repeated that point in DL 59 and added a 

further criticism that the Claimant had failed to justify robustly the making of a financial 

contribution in lieu of on-site provision.  He concluded that the proposal would be 

contrary to policy CSH3 of the Core Strategy and policy H8 of the TNP and also 

paragraphs 62 and 64 of the NPPF and that “taken together, this harm should be given 

very substantial weight.”  Those conclusions are not open to legal challenge.  The key 

point is that the Inspector gave “substantial weight” to that harm after having taken into 

account and weighed the inadequate contribution of £1.66m.  What the Inspector said 

in DL 83 could not, as a matter of law, detract from his assessment in DL 51, 57 and 

59. That lawful assessment was then carried through to the planning balance at the 

conclusion of the decision letter, notably DL 95 to 96. 

109. For these reasons, ground 4 must be rejected. 
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Ground 5 

110. This ground concerns policy HA4 of the TNP which states that the appeal site should 

provide no more than 45 dwellings, the actual number being determined through a 

detailed design proposal.  The reasoned justification for this stipulation was “to enable 

full consideration of the heritage issues, public benefits and other material planning 

matters.”  In his assessment of the planning balance, the Inspector said that the proposal 

would be contrary to the development plan because inter alia “it would materially 

exceed the maximum number of dwellings set out in the site specific policy in the TNP” 

(DL 93).  The Claimant complains that the Inspector failed to identify any harm relating 

to this numerical policy exceedance, having regard to his findings on heritage impact.  

Indeed, in DL 96 the Inspector accepted that the increase in the number of dwellings 

would be a benefit. 

111. There is no merit in this challenge, which fails to read the decision letter as a whole.  

The Inspector assessed heritage impact by comparing the appeal proposal with the 

current condition of the site as “the baseline”.  He concluded that the proposal would 

cause “less than substantial harm” to heritage assets in terms of paragraph 196 of the 

NPPF (DL 30 to 46).  In DL 63 to 67 the Inspector gave substantial weight to the 2015 

scheme as a fallback to the appeal proposal on the basis that there was “a greater than 

theoretical possibility” that it would be built if the appeal were to be dismissed.  

Comparing the two schemes, he considered that the effects on heritage assets would be 

very similar (DL 67).  But he added that the Claimant had accepted that the appeal 

scheme would result in greater activity on the site through the increased resident 

population and employees.  He judged that this difference “would only be very limited” 

and “consequently, any additional harm would be very limited.”  Nonetheless, the 

Claimant has to accept that the Inspector did make that finding on harm, rather than 

concluding that no harm would result at all, and that he was entitled to do so.  It was 

that additional harm, together with heritage and other harms, that were taken through 

to the overall planning balance in DL 92 to 96, along with the “public benefits” and the 

benefits of the increase in the number of dwellings. It is impossible to say that the 

Inspector failed to consider or explain the harm relating to the exceedance of the number 

of dwelling accepted by policy HA4 of the TNP. 

112. For these reasons, ground 5 must be rejected. 

Conclusion 

113. For the reasons given above, all the grounds of challenge fail and the application for 

statutory review must therefore be dismissed. 
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LAND AT THE ELMS, UPPER HIGH STREET, THAME, OX9 2DX 
SODC REFERENCE: P20/S0928/FUL 

DRAFT PLANNING CONDITIONS 
 
 

1. The development to which this permission relates must be begun not later than the expiration of 
three years beginning with the date of this permission.  

Reason: By virtue of Sections 91 to 95 of the Town and Country Planning Act 1990 as amended 
by section 51 of the Planning and Compulsory Purchase Act 2004.  

2. The development hereby approved shall be carried out in accordance with the details shown on 
the following approved plans schedule appended to this decision notice except as controlled or 
modified by conditions of this permission.  

Reason: To secure the proper planning of the area in accordance with Development Plan policies. 

Pre-commencement 

3. No development shall take place until details of the design, construction and drainage of the 
internal roads, footways and cycleways (including materials and finishes), vehicle parking and 
turning areas and cycle parking have been shall be submitted to and approved by the Local 
Planning Authority. Once approved, internal roads, footways and cycleways, vehicle parking and 
turning areas and cycle parking shall be laid out and constructed in accordance with the approved 
details prior to that part of the development being brought into use and maintained as such 
thereafter.  
 
Reason: In the interests of highway safety and to ensure a satisfactory standard of construction 
and layout for the development, in accordance with the Council’s adopted standards. 

4. No development shall commence until a Construction Method Statement has been submitted to 
and approved in writing by the Local Planning Authority. The approved statement shall be complied 
with throughout the construction period, and shall provide details of the following: 

(i) A construction traffic management plan; 

(ii) Vehicle parking facilities for construction workers, other site operatives and visitors; 

(iii) Site offices and other temporary buildings; 

(iv) Loading and unloading of plant and materials; 

(v) Storage of plant and materials used during construction;  

(vi) The erection and maintenance of security hoarding including decorative displays and 
facilities for public viewing, where appropriate; 

(vii) Wheel washing facilities; 

(viii) Measures to control the emission of dust and dirt during construction; 

(ix) Measures to control level of noise emanating from the site; 

(x) A scheme for recycling/disposing of waste resulting from construction works; and 

(xi) Hours of construction. 
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Reason: In the interests of highway safety and to mitigate the impact of construction vehicles on 
the surrounding highway network, road infrastructure and local residents, particularly at morning 
and afternoon peak traffic times. 

5.  No development, including any vegetation clearance, shall commence until a Construction 
Environmental Management Plan for Biodiversity (CEMP for Biodiversity) has been submitted to 
and approved in writing by the Local Planning Authority. The CEMP for Biodiversity shall include 
the following:  

(i) Updated ecological surveys for relevant habitats and species to include surveys for badgers. 
The update surveys shall follow national good practice guidelines; 

(ii) Risk assessment of potentially damaging construction activities; 

(iii) Identification of biodiversity protection zones, including specific measures to protect the 
badgers setts;  

(iv) Practical measures (both physical measures and sensitive working practices) to avoid, 
reduce or mitigate the impacts on important habitats and protected species during 
construction; 

(v) The location and timing of sensitive works to avoid harm to biodiversity features; 

(vi) The times during construction when specialist ecologists need to be present on site to 
oversee works; 

(vi) Responsible persons and lines of communication; and 

(vii) Use of protective fences, exclusion barriers and warning signs.  

The CEMP for Biodiversity shall be adhered to and implemented throughout the construction period 
in accordance with the approved details.  

Reason: To protect the important habitats and species on the site, in accordance with Policy CSB1 
of the South Oxfordshire Core Strategy 2027 and Policy C8 of the South Oxfordshire Local Plan 
2011. 

6.  No development shall take place until a Biodiversity Enhancement Plan (BEP) has been submitted 
to and approved in writing by the Local Planning Authority. The BEP should be broadly in 
accordance with the outline details of habitat enhancements illustrated on pages 32 and 35 of the 
Ecology and Protected Species Appraisal (James Johnston Ecology dated 10th January 2020). The 
BEP should include:  

(i) Details of habitat creation or enhancements (this could cross reference relevant landscape 
plans) and include suitably detailed drawings and cross sections as required.  

(ii) Details of species enhancements including relevant scale plans and drawings showing the 
location, elevation and type of features such as bat and bird boxes etc. as appropriate.  

(iii) Selection of appropriate strategies for creating / restoring target habitats or introducing 
target species;  

(iv) Selection of specific techniques and practices for establishing vegetation;  

(v) Sources of habitat materials (e.g. plant stock) or species individuals; 
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(vi) Method statement for site preparation and establishment of target features; and 

(vii) Extent and location of proposed works. 

Thereafter, the biodiversity enhancement measures shall be developed on site and retained in 
accordance with the approved details. All enhancements should be delivered prior to the 
occupation of the last unit. 

Reason: To avoid a net loss of biodiversity in accordance paragraph 170 of the NPPF and Policy 
CSB1 of the South Oxfordshire Core Strategy 2027 and Policy C8 of the South Oxfordshire Local 
Plan 2011. 

7.  Prior to the commencement of any site works or operations relating to the development hereby 
permitted, an arboricultural method statement to ensure the satisfactory protection of retained 
trees during the construction period shall be submitted to and approved in writing by the Local 
Planning Authority. Written approval must be obtained prior to commencement of any site works. 
The matters to be encompassed within the arboricultural method statement shall include the 
following: 

(i) A specification for the pruning of, or tree surgery to, trees to be retained in order to prevent 
accidental damage by construction activities; 

(ii) The specification of the location, materials and means of construction of temporary 
protective fencing and/or ground protection in the vicinity of trees to be retained, in 
accordance with the recommendations of BS 5837 “Trees in relation to design, demolition 
and construction” and details of the timing and duration of its erection; 

(iii) The definition of areas for the storage or stockpiling of materials, temporary on-site 
parking, site offices and other temporary buildings, mixing of cement or concrete, and fuel 
storage; 

(iv) The specification of the routing and means of installation of drainage or any underground 
services in the vicinity of retained trees; 

(v) The details and method of construction of any other structures such as boundary walls in 
the vicinity of retained trees and how these relate to existing ground levels; 

(vi) The details of the materials and method of construction of any roadway, parking, pathway 
or other surfacing within the root protection area, which is to be of a “no dig” construction 
method in accordance with the principles of Arboricultural Practice Note 12 "Through the 
Trees to Development", and in accordance with current industry best practice; and as 
appropriate for the type of roadway required in relation to its usage; and 

(vii) Provision for the supervision of ANY works within the root protection areas of trees to be 
retained, and for the monitoring of continuing compliance with the protective measures 
specified, by an appropriately qualified arboricultural consultant, to be appointed at the 
developer's expense and notified to the Local Planning Authority, prior to the 
commencement of development; and provision for the regular reporting of continued 
compliance or any departure there from to the Local Planning Authority. 

Thereafter the development shall be carried out in accordance with the approved details with the 
agreed measures being kept in place during the entire construction phase of the development. 
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Reason: To safeguard trees which are visually important in accordance with Policy CSQ3 of the 
South Oxfordshire Core Strategy 2027 and Policies G2, C9 and D1 of the South Oxfordshire Local 
Plan 2011. 

8. No development shall take place until a detailed surface water drainage strategy based upon the 
principles contained within Flood Risk Assessment, Issue 8 produced by Glanville Consultants Ltd 
January 2020, has been submitted to and approved in writing by the Local Planning Authority. 
Details shall include: 

(i) Full details of a sustainable surface water drainage system; 

(ii) Design calculations with appropriate climate change allowance and storage areas sizing; 

(iii) Full Suds construction details and proposals based on the above; 

(iv) Detailed proposed site and floor levels; 

(v) A full future management and maintenance plan for the SuDs features to ensure the 
efficient functioning of the onsite SuDs; and 

(vi) A programme of implementation. 

Reason: To ensure the effective drainage of the site and to avoid flooding in accordance Policy 
DC14 of the South Oxfordshire Local Plan 2011. 

9. No development shall take place until a detailed scheme for protecting those Parkside South and 
Parkside North units facing towards the Elms Park Recreation Ground has been submitted to and 
approved in writing by the Local Planning Authority to ensure that that the indoor ambient noise 
levels do not exceed the values detailed in Table 4 of BS 8233:2014 "Indoor ambient noise levels 
for dwellings”. The development be carried out in accordance with the approved details which 
shall be completed prior to first occupation of these units. 

Reason: To safeguard the amenities of the occupiers of the proposed development in accordance 
with Policy EP2 of the South Oxfordshire Local Plan 2011.  

Prior to Above Ground Construction 

10. Details of the tree species and the tree pits shall be submitted to and approved in writing by the 
Local Planning Authority prior to the commencement of any above ground construction. The trees 
must be planted into site specific tree pits. The tree pits are to be a crated pit design that 
incorporates technology that will enable trees to successfully grow in the hard surface 
environments. The pits must provide the significant quantities of growing medium required to 
allow the trees to become established and grow on to maturity, sustaining the trees in a healthy 
condition and allow for ease of maintenance. All trees to be planted within hard surface areas 
shall be planted in the first planting season after the first occupation of the nearest unit. In the 
event of any of the trees so planted dying or being seriously damaged or destroyed within 5 years 
of the completion of the development, a new tree of a species first approved by the Local Planning 
Authority, should be planted and properly maintained. 

Reason: To ensure the establishment of trees that will become visually important, contributing to 
the amenity value of the area, in accordance with Policies C9 and D1 of the South Oxfordshire 
Local Plan 2011. 

11. No above ground construction shall take place until a landscaping scheme based on the hardworks 
and softworks proposal drawings listed on the approved plans schedule shall be submitted to and 
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approved in writing by the Local Planning Authority. The scheme shall include specification of new 
species to be planted and the location, details of the layout and materials of the permissive paths, 
bins, seating and lighting. In the event of any species that is planted dying or being destroyed 
within 5 years from completion of the development a new species shall be planted which shall first 
have received written approval from the Local Planning Authority.  

Reason: To ensure satisfactory landscaping provision of the site in accordance with Policy HA4 of 
the Thame Neighbourhood Plan 2013.[ST1] 

12. No above ground construction shall take place until samples of all materials to be used in the 
external construction and finishes of the built development hereby permitted have been submitted 
to and approved in writing by the Local Planning Authority. The development shall be constructed 
in accordance with the approved details. 

Reason: In the interests of the visual appearance of the development in accordance with Policy 
CSQ3 of the South Oxfordshire Core Strategy 2027 and Policies G2 and D1 of the South Oxfordshire 
Local Plan 2011.  

13. No development shall be commenced until details of the proposed means of foul drainage disposal 
have been submitted to and approved in writing by the Local Planning Authority. The drainage 
works shall be constructed in accordance with the approved details prior to that part of the 
development being brought into use. 

Reason: To ensure the effective drainage of the site in accordance with Policy DC14 of the Local 
Plan 2011. 

Prior to Occupation 

14. Prior to the first occupation of the development a Residential Travel Plan and Travel Information 
Pack for the encouragement of the use of sustainable modes of transport for the development 
shall be submitted to and approved in writing by the Local Planning Authority. The Travel Plan 
shall be implemented upon first occupation of the development and thereafter used to promote 
the use of sustainable transport and reduce the single occupancy use of the private car; the targets 
for this shall be specified according to SMART criteria. The first occupants of each unit shall be 
provided with a copy of the approved Travel Information Pack. The Residential Travel Plan shall 
be monitored and reviewed in accordance with details to be set out in the approved plan. 
 
Reason: To encourage and promote the use of sustainable means of transport to and from the 
development in the interests of sustainability and in accordance with local and national policies. 

15.  Prior to first occupation of the development hereby permitted details of the footpath sign posting 
to and from the site including the size, location, materials and content shall be submitted to and 
approved in writing by the Local Planning Authority. Thereafter the approved signs shall be 
installed prior to the first occupation of the development and retained thereafter.  

Reason: To ensure that the new footpath and cycle links through the site are clearly signposted 
in accordance with Policy HA4 of the Thame Neighbourhood Plan 2013. 

16. Prior to the first occupation of the development hereby permitted the details of the allocation of 
staff and visitor car parking spaces shall be submitted to and agreed in writing by the Local 
Planning Authority. The parking spaces shall be retained and maintained thereafter.  

Reason: To ensure adequate car parking provision within the site and in the interests of highway 
safety. 
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17. Prior to first occupation of the development, details, including a timetable for their installation, of 
electric vehicle charging points (at a minimum of 1 per every 10 units) shall be submitted to and 
approved in writing by the Local Planning Authority. The electric vehicle charging points shall be 
installed and operational in accordance with the agreed timetable and maintained thereafter. 

Reason: To ensure sustainable forms of transport are provided in accordance with paragraph 110 
of the NPPF and Policy CSQ2 of the South Oxfordshire Core Strategy 2027.  

18. The vehicle access visibility splays of 2.4 x 33m (left hand) and 2.4 x 33m (right hand) shall be 
maintained and shall not be obstructed by any object, structure, planting or other material with a 
height exceeding or growing above 0.9 metres as measured from carriageway level.  

Reason: In the interest of highway safety in accordance with Policy T1 of the South Oxfordshire 
Local Plan 2011. 

19. The entrance gates onto the Upper High Street shall be removed prior to the first occupation of 
this development hereby approved.  

Reason: In the interests of the visual appearance of the development in accordance with Policy 
CSQ3 of the South Oxfordshire Core Strategy 2027 and Policies G2 and D1 of the South Oxfordshire 
Local Plan 2011.Other 

21. The development hereby permitted shall only be used for Use Class C2 extra care in accordance 
with The Town and Country Planning Act (Use Classes Order) 1987 (as amended). 

Reason: In the light of the details of the proposals and their considerations. 

22. All gas fired boilers to meet a minimum standard of <40 mgNOx/kWh. 

 Reason: To ensure satisfactory standards of air quality for occupants 
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LAND AT THE ELMS, UPPER HIGH STREET, THAME, OX9 2DX 
SODC REFERENCE: P20/S0928/FUL 

DRAWING SCHEDULE TO SIT BEHIND CONDITION 2 
 

Title Paper size Scale Drawing Number Revision 
Site Location Plan 
 

A3 1:1250 P.504.001 A 

Existing Site Plan 
 

A1 1:500 P.504.010 A 

Proposed Site Plan 
 

A1 1:500 P.504.110 H 

Parkland Management Plan 
 

A1 1:500 P.504.111 H 

Foot/Cycle Path Plans and Elevations 
 

A1 1:200 P.504.118 - 

Parkside Flats Proposed Floor Plans 
 

A1 1:250 P.504.172 E 

Parkside Flats Proposed Elevations 1 of 
2 
 

A1 1:250 P.504.173 F 

Parkside Flats Proposed Elevations 2 of 
2 
 

A1 1:250 P.504.174 D 

Crescent North and South Floor Plans 
 

A1 1:250 P.504.175 G 

Crescent Elevations 
 

A1 1:250 P.504.176 E 

North Terrace Group 
 

A1 1:100 P.504.177 C 

South Terrace Group 
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